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The  Evidence 


This  Inquiry  involves  the  Complaint  of  Morley  Rand,  and 
the  Canadian  Union  of  Industrial  Employees,   through  Peter 
Dorfraan,    its  President,   against  Sealy  Eastern  Limited 
(Upholstery  Division)    (hereafter  called   "Sealy").  Mr. 
Rand  worked  as  a  maintenance  mechanic   "A"    (see  Exhibit 
#14)   with  the  Respondent,   Sealy,   at  its  factory  or  plant 
at  920  Caledonia  Road,   Toronto,    from  March  1980  to 
February  9,   1981,  when  his  employment  was  terminated  by 
Sealy.     Mr.   Dorfman  is  the  president  of  the  Canadian 
Union  of  Industrial  Em.ployees ,   the  union  representing  the 
employees  of  Sealy  at  the  plant  where  Mr.   Rand  worked. 

Mr.'   Rand  is  a  strict  adherent  to  the  tenets 
and  practices  of  Orthodox  Judaism.     As  such,  for 
reliqious  reasons,   he  cannot  work  on  the  sabbath  of 
the  religion,   being  Saturdays,   and  on  certain  other 
days  throughout  the  year.      (Evidence ,    vol.   1,   p.   9;  . 
see  also  Exhibit     3 ,    "Jewish  Heritage  Calendar  for 
1930-81").     The  requirement  of  not  working  on  Saturdays 
actually  means  not  working  from  sundown  Fridays  to 
sunacwn  Saturdays. 

Mr.    Rand  was  hirea  by  the  Respondent  through 
Sealy '3   then  plant  manager,    Greg  Dadd ,    with  Mr.  Dadd 
knowing  of  his   inability  to  work  Saturdays    ( Evidence , 
vol.    1,    p.    19)    and  the   requirement  of  his  having  some- 
tim.es   to   leave  earl/  on  Fridays. 


However,    after  about  seven  months,   Mr.   Rand  was 
requested  to  work  overtime  on  Saturdays,    for  the  pur- 
poses of  a  training  program  and  preventative  maintenance 
program,    by  Mr.    Danny  Tosh,    the  new  plant  manager,  and 
Mr.   Rand  refused.     He  offered  to  work  overtim.e  in  the 
evenings  or  on  Sundays,    but   this  was  refused  by  Seal/. 
Sealy  offered  Mr.   Rand  alternative  positions    (as  a 
"springer"  and/or   "packer")   which  would  not  require  work 
on  Saturdays,   but  Mr.   Rand  refused  to  take  up  either  of 
these  positions,    and  his  employment  was  terminated 
February  9,    1931,     Mr.    Rand  signed  a  Complaint  August 
7 ,    1931    (Exhibit   =2)  . 

Mr.   Rand  was  also  required  by  his  religion  to 
celebrate  carcam  holidays  on  the  specific  days  when 
they  fell,    ana  Sealy  alvvays  allowed  him  time  off  m 
this   regard   ( Evidence ,   vol .    1 ,    p .    116 )  . 

l-\r .   Dadd  testified  that  while  he  was  plant 
manager  there  were  not  any  problem.s  with  Mr.  Rand's 
inability  to  work  on  Saturdays,    "because  we  weren't 
having  a   lot  of  production  on  Saturdays  and  certainly 
tnere  wasn't  a  lot  of  call  for  maintenance  repairs  on 
a  Saturday."      ( Evidence ,    vol.    IV,    p.  16) 

There  does  not  seem  to  have  ever  been  production 
at  tne  Calecoma  plant  on  Saturdays  (Evidence ,  vcL  II, 
p.    90j  . 


3. 

There  was  much  evidence  as  to  Mr.   Rand's  ability, 
or  lack  thereof,    as  a  maintenance  mechanic.     Mr.  Rand 
had  finished  high  school  and  two  years  college  in  the 
United  States,    during  which  tim.e  he  worked  in  the  summers 
in  Toronto  as  an  apprentice  electrician,    then  completed 
a  one  year  course  at  George  Brown  College  in  Toronto, 
receiving  a  certificate  in   "electric  and  appliance   .    .  . 
servicing"    ( Evidence ,   vol.    I,    p.    12) ,   and  worked  there- 
after for  the  Ontario  Ministries  of  Health  and  Housing 
doing  building  and  machine  maintenance. 

In  March,    1980,   Mr.   Rand  was  hired  by  Sealy  as 
a  maintenance  mechanic  i.n  its  plant.     .Mr.   Rand  described 
his  w  o  r  X : 

"THE  WITNESS :      I  was  doing  work  on  fixtures. 

changing  ballast,    changing  bulbs, 
I  was  doing  re-wiring,    I  had  to 
build  --  at  one  time  I  was  building 
doing  woodwork  --  tney  wanted  to 
finish  off  a  room  tnere,   so  I  was 
finishing  it  off.      I  took  off 
partitions  in  the  offices.     It  was 
general  maintenance.      I  was  doing 
some  glasswork,   partitions;   I  did 
some  carpeting;   I  was   fixing  frames 
--  they  had  frames  that  were  ' 
broken  --  I  was,   you  know,  doing 
woodwork  there.      I  did  some  work 
on  som.e  machinery;    tney  had  an  air 
machine.     It  was  all  general  main- 
tenance.    Anything   i.n  tne  plant 
that  would  be  required,    I  was 
doing . 

THE  CriAlRl'^J-Jii :   And  when  you  were  hired,   what  was 
the  sense,    if  any,    that  you  had  as 
to  tne  percentage  of  tim.e   that  you 
would  spend  on  general  maintenance 
as  opposed  to  working  or.  sewing 
m.achi  nes  ? 


THE  WITNESS: 


It  would  be  between  85  and  90  per- 
cent general  m.aintenance ,    and  it 
would  be  maybe  10  percent   " 


However,   Mr.   Rand  had  no  prior  experience  with 
respect  to  sewing  machines,    used  extensively  within 
Seaiy's   furniture  upholstering  division,    as  the  plant 
manager,   Mr.   Dadd ,   knew  at  the  time  of  hiring.    (Evidence , 
vol .   I ,   p.   18) . 

Mr.   Rand  woula  m.aintain  the  sewing  machines,    but  if 
more  than  minor  repairs  were  required,    another  em.ployee, 
Charlie  Zarosky   (who  headed  a  mattress  department  set  up 
after  Mr.   Rand  was  hired) ,   would  do  the  repairs.     If  there 
was  a  problem  with  the  two  matcress  machines,   or  scroll 
qui  iters  as  they  are  also  called,   Mr.   Zarosky  would  do  the 
repairs,   and  if  he  could  not  handle  tne  task,    Frank  Miszta 
from  another  Sealy  plant,   would  come  to  the  Caledonia  Road 
plant  to  do  the  repairs.      ( Evidence ,    vol.    I,    pp.  29-32; 
vol.   II,   p.   44] .     Mr.   Misztal  and  Mr.   Zarosky  were  very 
experienced  and  well-skilled  tradesm.en,   each  having  worked 
for  m.ore  than  forty  years   in  the  industry. 

Initially,   Mr.   Rand  spent   "35  to  90  per  cent"  of 
his  tim.e  on  general  maintenance  in  the  plant,   with  the 
remaining  time  being  m  maintaining  the  sewing  m.achines  . 
Wich  the  introduction  of   the  new,    large,    complex  scroll 
quilter  m.achmes,    he  aid  spend  some   further  time  with 
rhe  Tiamtenance  of  machines.      ( Eviaence ,    vol.    I,    pp.  107 
to  liu,    1.53)  .     However,    m  contrast  to   "maintenance",  he 
did  not  know  how  to   "repair"   either  the  sewing  machines 
or  the  scroll  quilter  machines. 


5. 


Mr.   Rand  would  maintain  the  sewing  machines  by 
working  overtime,   after  the  close  of  the  plant,    from  4:30 
p.m.   to  7:30  p.m.   two  or  three  nights  every  couple  of  weeks 
or  so,    and  on  one  occasion  on  a  Sunday    (Evidence ,    vol.  I, 
pp.    35-37)  . 

In  the  fall  of  1980,   Mr.   Daniel  Toshakovski ,  also 
known  as  Danny  Tosh,    replaced  Mr.   Dadd  as  plant  manager. 
Shortly  after  he  arrived,   Mr.   Rand  advised  Mr.  Tosh  that 
Mr.   Ranc  would  have  to  leave  a  little  early  on  Fridays 
as  the  daylight  hours  were  beginni.ng  to  shorten.      ( S  v  i  d  e  n  c  e  , 
vol.   I,   p.    40)  .     There  was  no  apparent  iirjuediate  problem 
in   this  regard,   but  a  few  weeks  later,   Mr.   Tosh  said  to 
Mr.   Rand  that  he  would  have  to  start  coming  into  the  plant 
every  Saturday  and  work  "overtime"  as  Mr.   Tosh  was  going 
to  comjnence  a  "perventive        -      maintenance  program"  and 
training  progr.am  for  Mr.   Rand.      ( Evioence ,   vol.    I,    p.    41}  . 
This  was  an  impossibility   for  Mr.    Rand,    who  offered  to 
come  in  during  the  evenings  and  on  Sundays,    but  Mr.  Tosh 
said  the  only  day  Mr.   Tosh  was  available   to  be  presenc  ac 
the  plant  was  on  Saturdays,    and  that  Mr.  Misztal  and  Mr. 
Zarosky,   who  were  to  tram  Mr.   Rand  in  the  training  pro- 
gram wich  respect   to  the  sewing  m.achines   and  scroll 
qui  Iters,    could  also  o.nly  come  on  Saturdays.      I,  Evidence , 
vol.   I,   pp.   4  2-45) .     A  week  later,    he  was  handed  a  letter, 
dated  November   26,    i98U,    from  Mr.   Tosh    (Exhibit  ?^4j, 
putting   in  writing  Mr.   Tosh's   request.     Mr.   Rand  says  he 
again  told  '-!r.   Tosh  he  could  not  com.ply.     Mr.   Tosh  asked 
Mr.   Dorfman  of   che  union  to  request  Mr.    Rand  to  com.civ. 
(Evidence ,   vol.    II,   pp.    10,  11). 


6. 


Apparently  managem.ent  required  someone  else  to 
be  present  when  'Ar .   Rand  did  overtime  maintenance,  for 
safety  reasons,    that  is,    in  case  he  maght  be  injured. 
( Evidence ,    vol,    I,   p.   104) .     However,    the  risk  of  injury 
to  Mr.   Rand  was  negligible    (Evidence ,   vol.    I,   p.  105). 
A  second  reason  for  som.eone  else  being  present  wnile  Mr. 
Rand  did  overtime  maintenance  was  security.  Management 
did  not  want  to  give  Mr.   Rand  "the  code"   to  the  security 
system  to  be  able  to  open  the  building  and  get  through 
the  doors.      ( Evidence ,    vol.    I,   p.  105). 

However,    the  evidence  seemed  clear  that  there 
generally  would  be  management  personnel  presenc  in  the 
plant  oeycnd  4:30  p.m.   every  day  to  6:00  or  6:30  p.m. 
( Ev idence ,    voi.    IV,   pp.    16,    17) . 

There  was  not  very  much  said  by  Sealy  about  the 
specifics  or  duration  of  the  intended  training  program, 
si.mply  that  there  was  to  be  one  and  it  had  to  be  on 
Saturdays.    ( Evidence ,    vol.    I,    pp.    118,    119,    Exhibit   fi  4  ; 
Evidence ,    vol.    I,    pp.    99,    100,    117;   vol.    2  pp.    14,    20,  22, 
36)  . 

A  further  letter,    dated  Dece.mber  2,    1930    ( Exh  i  D 1 1 
s5)    was  given  to  Mr.    Rand  contai.ning  the  same  request,  ana 
was  net  by  the  sa.me  reply.      (Evidence ,    voi.    I,    p.    49)  .  Mr. 
Rand  also  solicited  the  help  of  his  union  at  this  point, 
through  approaching  Mr.  Dorfm.an. 


7. 


A  third  letter,   dated  Deceir.ber  9,    1930  was  then 
given  to  Mr.   Rand,    by  which  he  was  suspended  for  two  days 
for  disobeying  the  request.     Another  discussion  with  Mr. 
Tosh  did  not  resolve  the  problem.    (Evidence ,   vol.   I,   p.  52) 

Because  Mr.   Rand  could  no  longer  do  his  maintenance 
work  in  the  evenings,    he  said  that  a  backlog  developed.  The 
entire  plant  shuts  down  over  the  Christmas  period,   but  Mr. 
Rand  was  not  asked  to  do  maintenance  work  over  this  time 
period,    so  he  offered  in  writing    ( Exhibit  lil )  ,   which,  he 
says,    resulted  m  his  working  during  the  shutaown  period. 
(Evic.ence ,   vol.    I,   pp.    54,  55) 


Mr.   Rand  the.n  approached  the  general  m.anager  for 

the  plant,   Mr.   Hilton  Berger. 

"A.     Well,    I  went  over  to  him,,   and  I  asked 
him  privately,    I  said,    'Look'.  I 
said,    'You're  the  general  manager' . 
I  said,    'You're  Jev;ish,   you  understand 
that  I  can't  come  in  on  Saturday. '  I 
said   'Would  you  mind  doing  me  a  favour 

to  go  over  to  Danny  Tosh,  and 
explain  to  him.  that  it  cannot  be  done, 
it's  an  impossibility?' 

And,   his  answer  to  that  was,    'Yes,  I 
do  understand  that  you^can ' t  come  in  on 
Saturday  because         you  know,  because 
you're  Jewish,    but   I   said  —   I   can  not 
interfere,    tnis   is  Danny  Tosh's  dusl- 
ness,    and  I  will  not  interfere  m 
the  matter.'      ( Eviaence ,   vol.   I,    p.   61 j 

It  should  be  noted  as  well  thac  the  principals 

who  own  Sealy  are  Jewish.      { £v idence ,   vol.    IV,    p.    52)  . 

A  meeting  between  Mr.   Rand,   Mr.   Dorfman,   Mr.  Tosh, 
Mr.   Berger,   a  vice-pres idenc  of  Sealy,    and  a  union  repre- 
sentative,   took  place  January   30,    19S1,    at  whicn  time 
Mr.    Rand  was  given  the  choi^"^  of  com.mg   into  work  on 


8  • 

Saturdays,   or  taking  another  position  as  a  "springer". 
( Evidence ,   vol.   I,   pp.    56,    64) ,     However,    the  position 
of  springer  was  physicaliy  very  demanding,    the  pay  was 
on  a  piece-work  basis  and  at  the  time  there  were  springers 
who  were  away,    injured,   who  would  have  more  seniority 
than  Mr,   Rand  if  they  returned.     The  onerous  physical 
demands  of  the  "springer"  job  were  confirmed  by  the 
testimony  of  both  Mr.   Dorfman,    and  Mr.  Tony  Perriconi , 
a  former  springer  at  Sealy  wlno  had  injured  his   back  on 
the  job.      ( Evidence ,    vol,    II,    pp.    74-86).     Should  Mr. 
Rand  lose  the  springer  position  for  seniority  reasons, 
he  was  told  he  could  then  become  a  "packer" ,   which  aiso 
was  somewhat  physically  demanding  and  also  attenda.nt 
with  seniority  problems.     However,   Sealy  was  prepared  to 
guarantee  his  hourly  rate  as  a  maixntenar.ee  mechanic  for 
a  SIX  week  period  in  the  new  position,      ( Evidence ,  vol, 
I,   p,    126)  . 

Mr.   Rand  asserted  tnat  he  did  not  like  the  "springer" 
or  "packer"   alternative  jocs,    a.nd  chat  they  were  oeyon  d  nis 
physical  capaoi 1 i t ies ,    as  he  had  previously  suffered  a  back 
injury.      (Evidence ,    vol.    I,    pp.    127,    131-132).      Dr.  Harry 
Leizner  testified,    confirming  Mr.    Rand's  previous  oack 
injury  m   1979  and  resulting   inability  to  do  heavy  work. 
(Evidence ,    vol.    Ill,    ?p .  7-11). 


Mr,    Rand  again  offered  to  do  the  training  program 
and  the  preventive  maintenance  m  the  evenings  or  on 
Sundays,    but  was  told  this  was   "unacceptable".  (Eviden 
vol .    I ,    pp .    o5-6d) , 


/ 


Mr.    Rand  testified  thit  after  the  inception  of.  zhxs 
dispute  with  Danny  Tosh,   about  working  on  Saturdays,  that 
he  was  regularly  "harassed"  and  criticised  about  his 
competence  and  the  quality  of  his  work  by  Mr.   Tosh  (Evidence 
vol.    I,   pp.    73-76,    92,    y3).     He  filed  a  grievance    '  Zxhibi--t 
1^8)    m  this  regard,    as  well  as  one    (Exhibit  i?9)  concerning 
the  Saturday  work  request,   but  both  were  rejected  oy  the 
Respondent.    (Evidence ,   vol.   I,   pp.   76,  78). 

lAr.  Dorfman  filed  a  Complaint   (Exhibit  #13)  December 
22,    1980,   and  subsequently  withdrew  it,   signing  a  second 
complaint    ( Exh ibi t   ^2}    August   7,    1931),   with  Mo r ley  Rand 
being  a  complainant  party  as  well    ( Evidence ,   vol.    II,   p.   6) . 

Sealy  was  unhappy  with  Mr.   Rand's  performance  cn 
the  job,   but  did  not  bring  it  to  the  attention  of  Mr. 
Dorfman    (Evidence ,    vol.   II,    pp.    28,    29,    40,    41).  More- 
over,   the  chief  union  steward,    Dilber  Nolasco,    at  the 
Caledonia  plant,   was  not  aware  of  any  com^plamts  abouc 
Mr.   Rand's  work.      ( Evidence ,   vol.    II,   p.    89) . 


Mr.   Dadd  described  Mr.   Rand's  v/ork  performance, 

"A.     Mr.   Rand  is  a  very  m.ethcaical  worker 
and  at  times   it  can  be  irritating.  A 
lot  of  times  you  had  to  —  I  don't  know 
how  to  express  this  properly  --  you  had 
to  push  him   into  something  if  he  felt 
he  couldn ' c  do  it.      That  was   the  irri- 
tating aspect:  of   his  work.      One  thing 
ho  aid  ao ,    normally  he  would  come  to  you 
if  he  felt  tnere  was  a  problem  that 
should  be  taken  care  of  and  ask  you 
what  you  would  want  done  with   it.  An 
assessm.ent  of  .'-ir.    Rand?     I   would  say 
that  he  was  ccm.petent  but  not  orilliant. 
(Evidence ,   Vol.   IV,    pp.    20,  21) 


10. 

He  said  that  he  would  classify  Mr.   Rand  "as  being 
slow  to  pick  up  on"   reparmg  or  maintaining  a  machine  such 
as   tne  quilting  machine.      j Evidence ,   vol.   IV,   p.    ll)  . 

Danny  Tosh  became  the  plant  manager  for  Sealy 
at   its  Caledonia  Road  plant  in  November,    1980,    having  worked 
at  Sealy ' s  South  Kingsway  plant  for  the  previous  six  and 
one-half  years.      (Evidence ,   vol.   IV,   p.    47),     He  testified 
that  the  plant  was  being  run  very  inefficiently  when  he 
arrived,    and  that  he  made  many  changes  in  its  operations. 
He  seem.s   to  be  a  very  industrious  individual  and  to  have 
been  generally  successful   in  improving  production  operations 
within  the  Caledonia  plant.      For  example,    although  there 
was  much  overtim.e  in  the  year  precsedmg  his  arrival, 
there  was  none  m  the  next  year.     As  well,    he  said  that 
because  of  mef f icie.ncy  in  tne  maintenance  operation, 
"there  were  breakdowns,    there  v/ere  production  slowdowns". 
(Evidence  ,   Vol.    IV,    p.    49).     Mr.   Tosh  felt  that  Mr.  Rang 
was  unsure  of  what  to  do,    and  took  too  long  to  do  his 
maintenance.      { Evidence ,    vo 1 .    IV ,    p .    1 3 8 ) . 

However,   Mr.   Tosh  could  not  recall  whether  or  not 
he  had  ccm.plamed  abouc  Mr.    Ranc's   competence  at  che  tim.e 
of   the  Hun. an  Rights  Commission's    investigation.      (  E'/ 1  dence  , 
vol.    IV,    p.    155) .     Moreover,    tne  investigating  officer 
tescifiea  that  no  com.piaints   m   this   regard  were  raised 
by  Mr.   Tosh  and  Mr.    Berger  at  a  two  hour  meeting,  March 
5,    1981,      ( £v  laence ,    vol.    IV,    p,  161). 

I 


11. 


Mileage  expense  clains   for  Mr.   Rand  were  intro- 
duced in  evidence,    [ Exhibit   4i9)j    showing  that  he  travelled 
some  350  riiles   in  September,    1980,   going  to  suppliers 
around  Toronto  for  minor  parts.      ( Evidence ,    vol.    IV,  pp. 
57-59) .       Mr.   Tosh  felt  that  better  organization  by  Mr. 
Rand,    such  as  by  keeping  minor  parts  on  the  premises,  would 
be  more  efficient.     Moreover,   Mr.   Tosh  felt  Mr.  Rand 
required  an  excessive  amount  of  supervision.      ( Evidence , 
vol .   IV,    p.   60) . 

It  is  clear  that  Mr.   Tosh  was  very  dissatisfied 
with  Mr.   Rand's  performance  and  that  he  regarded  Mr.  Rand 
as  generally  incompetent,    citing  many  maintenance  situa- 
tions as  exaiTipies.      (Evidence ,    vol.   IV,    pp.    53-56,  61). 
Indeed,   Mr.   Tosh  felt  Mr.   Rand  did  not  have  the  ability 
to  be  a  proper  m.aintenance  mechanic    (  E  v  i  d  e  n  c  e  >   vol.  IV, 
p.    78) .     Mr.   Tosh  is  himself  extensively  qualified  m 
mechanical  maintenance.      ( Evidence ,   vol.    IV,   p.    83)  . 
Douglas  Bracbury,    an  upholstery  line   loader  with  Sealy 
at  the  time  of  Mr.   Rand's  emplo^/ment  testified  that  Mr. 
Rand  and  Mr.   Tosh   "didn't  get  along  too  good   it  seemed 
like".      I  Evidence ,    vol.    Ill,    pp.    12,  13). 

Mr .   Hilton  Eerger,    who  is  himself  Jewish,  was 
manufacturing  manager   for  Sealy  at   its  Caledonia  plane 
from  early   1930   to  about  September,    1931,     .He  testified 
that  from  a   "mechanical  point  of  view,   Mr.   Rand's  work 
was  below  standard".      ( Evidence ,    vol.    IV,    p.    30) .  More- 
over,   he  said  that  Mr.   Dadd  regularly  complained  to  him. 
aocut  the  inefficiency  of  Mr.   Rand's  work  and  the  time  it 
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took  Mr.   Rand  to  complete  tasks.      ( Evidence ,   vol.  IV, 
p.    32)  .     However,    Mr.    Bercer  did  not  express  any  corripiaint 
about  Mr.   Rand's  work  when  interviewed  by  the  Human  Rights 
Commission's   investigating  officer.      ( Evidence ,   vol.  iV, 
p.    44)  . 

Mr.   Sam  Baker  replaced  Mr.   Rand  after  the  latter 
left  Seaiy,   but   it  seems  that  Mr.    Zarosky  still  does  the 
repairs  to  the  two  quilting  machines    ( Evidence ,   vol.  II, 
p.    48) ,    although  it  seems  Mr.   Baker  is  more  adept  than  Mr. 
Rand  at  rectifying  mechanical  proDlems  of  the  sewing  machi 
(Evidence ,   vol.   II,   pp.    53,    54,    56,    57,    93) .     There  was 
never  a.ny  Saturday  training  program  for  Mr.    Baker.    [  Eviden 
vol.   II,   pp.    56,    71j.     For  the  period  April   il,    1931  to 
Octooer  IQ,    1931,   Mr.   Baker  did  work  on  two  occasions  on 
Saturdays.      ( Evidence ,   vol.   Ill,   p.    28;   Exhibi  t  ftl6)  .  Mr. 
Tosh  never  had  Mr.   Misztal  com>e  to  the  Caledonia  plant  on 
a  Saturday  to  train  Mr.   Baker    ( Ev idence ,   vol.    IV,    p.    131)  . 
Mr.   Zarosky  testifiea  he  was  never  asked  about  his  ccm.ing 
in  on  Saturcays  to  tram  Mr.   Rand,    anc  he  would  come  m, 
albeit   reluctantly,    if  the  company  asked  him.      1  Evidence , 
vol.   II,    pp.    50-51) .     He  would  have  come  m  on  Sundays  as 
v/el  1    ( Evidence  ,    vo  1  .    II,    p  .    5 S  )  . 

.Mr.   Tosh  testified   that  he  understood  Mr.  Misztal 
was  u.navailaDle   m  t.he  evenings   and  on  Sunaays    ( E'/idence  , 
vol.   IV,   pp.    150,    154) .     However,   Mr.   Misztal  was  never 
spoken  to  at  all  about  the  mtenaed  Saturday  training 
program  and  said  he  woula  not  have  come  in: 


13. 


"Q.     Were  you  ever  asked  by  anyone  to  come 
m  regularly  every  Saturday  morning  to 
train  M.r .   Rand  now  to  repair  machines? 

A.     If  I  dia  ask? 

Q..    Did  anyone  ever  ask  you  to  do  that? 
A.     Anyone?  No. 

Q.     If  someone  had  asked  you  to  come  in  -- 

if  the  company  had  asked  you  to  come  in  and 
work  to  train  Mr.   Rand  during  the  evenings 
or  on  a  weekend,   would  you  have  done  it? 

A.     I  would  not. 

Q.     Either,   either  in  the  evening  or  on  a 
v/eekend? 

A.     After  hours,  not. 

Q.  Okay.  When  would  vou  Propose  to  train  him. 
if  that  was  asked? 

A..     Occasionally  during  the  regular  hours. 

Q.     Okay.     Are  you  a  m.ember  of  the  Union  at 
the  Kmgsway  plant? 

A.  Yes, 

Q.     And  is  overtime  voluntary? 

A.  Is  voluntary,  yes,  especially  for  me  any- 
way. The  other  I  don ' r  know,"  ( £v icence , 
vo 1,    II,    pp.    63,    5  4;. 

It   IS  clear  that   it  was   Frank  Misztal  who  was  to 
tram  Mr.   Rana  on  Saturdays.    ( Evidence .    vol.    IV,    pp.    38,    66) . 

However,   while  Mr.   Misztal  has   always  managed  to 
repair  the  machines   at  tne  Caledonia  plant  during  regular  hours, 
he  has  on  occasicn  had  to  work  evenings  and  on  Saturdays  at 
his   regular  place  of  work,    the  Kingsway  plant.      ( Evidence , 
vol.   II,   pp.   65,    56) .     Mr.   Misztal  felt  the  only  way  to  teach 
Mr.   Rand  was  when   tne  machines   broke  down,   which  would  be 
during  regular  working  hours.      ( Evidence ,    vol.    II,    pp.    5o-6  3, 
69 ,    74J  . 
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Apparently  the  South  Kingsway  plant  manager,  Mr. 
Irving  Thompson,    the  Kingsway  plant  being  where  Frank  Misztal 
was  employed,   had  never  been  approached  by  the  management 
at  the  Caledonia  plant  to  have  Mr.   Misztal  attend  at  the 
Caledonia  plant  co  train  Mr.    Rand  on  Saturdays.      [ Evidence , 
vol.    Ill,   p.    23).     Mr.   Thompson  had  told  the  Corrjuission '  s 
investigation  officer,   as  she  testified,   that  there  were 
not  any  problems  in  having  Mr.   Rand  go  to  the  Kingsway  plant 
for  training,   that  Mr.   Misztal  often  stayed  after  4:30  p.m. 
so  that  che  training  could  take  place  after  regular  working 
hours  during  the  week,   a.nd  that  as  Mr.   Misztal  did  not  drive 
a  car,    this  would  be  an  easier  arrangement.     As  well,  apparently 
Mr.   Misztal  often  worked  at  the  Kingsway  plant  on  Saturdays, 
so  that  he  would  not  be  available  on  a  regular  basis  on 
Saturdays  at  the  Caledonia  plant.      ( Evidence ,   vol.   Ill,  p. 
26)  .     Mr.   Thom.pson  did  not  appear  as  a  witness.     When  Mr. 
Dadd  was  plant  manager  at  the  Caledonia  plant,   Mr.  Thompson 
hiad  been  quits  cooperative  m  advising  Mr.   Dadd  when  a 
machine  had  broken  down,    and  Mr.   Ra.nd  would  actend  at  the 
Kingsway  plant  to  watch  Mr.   Misztal  make  the  repairs.      In  Mr. 
Dadd ' s  view  "this  approach  was   not  as  effective  as   a  formal 
traixnmg  course",    but   as  effective  as  possible  given  the 
practical  demands  upon  Mr.   Misztal.      ( Evidence ,    vol.    IV,  pp. 
13 ,    14) . 

In   tne  week  suosequent  to  the  January   3  0  meezmg 
with  management,   Mr.   Tosh  refused  to  allow  Mr.    Rand  his  keys 
necessary  to  obtain  his   tools,    and   Mr.   Rand  was  told  that  he  must 
accept  the  alcernative  jobs  offered  and  quit  as   a  maintenance 
mecnanic  or  leave   nis   em.plcyment  with  Sealy.     Mr.  Rand 
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refused  to  either  quit  or  to  take  the  alternative  position, 
and  was  fired  February  9,    1981.      (Exhibit   sflO).     Ke  filed 
further  grievances    ( Exhibits   St  11  and  Ffi2)    concerning  his 
terminat ion . 

Mr.   Rand  has  not  been  employed  since  the  terTiina 
tion  of  his  employment  with  the  Respondent,   although  he 
has  not  been  able  to  accept  some  offers  he  has  received 
because  they  would  require  him  to  work  on  Saturdays.  He 
said  that  he  would  like  to  resume  work  as  a  maintenance 
mechanic     with  the  Respondent.      ( Eviaence ,   vol.   I,   pp.   10  2, 
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Findings  with  respect  to  Evidence 

This  was  an  unusal  case,   to  say  the  least.     In  my  view, 
considering  all  the  evidence,   the  following  is  a  brief 
sequence  of  what  happened. 

Mr.  Danny  Tosh,   the  new  plant  manager  for  Sealy  in 
the  fall  of  1980,  was  a  very  competent,  energetic  and 
efficient  individual  who  was  most  anxious  to  improve  production 
and  it  seems  he  was  very  successful  in  this  regard. 

Mr.  Danny  Tosh  was  irritated  and  exacerbated  by  Morley 
Rand,   the  Complainant,   for  two  reasons.     First,  he  regarded 
Mr.  Rand  as  only  marginally  competent  at  best,   and  generally 
unsatisfactory  as  a  maintenance  mechanic.     f4r .  Tosh  has  a  good 
aptitude  in  this  area  himself  and  is  endowed  with  good  sense 
in  terms  of  solving  mechanical  and  maintenance  problems,  and 
he  found  !4r .  Rand's  skills  and  judgment    lacking  and  frustrating. 
However,  24r.   Rand's  ability  was  not  so  lacking  that  he  could  be 
dismissed  from  his  employment,   given  the  collective  bargaining 
agreement.     (There  was  not  "just  and  sufficient  cause"  for 
discharge  -  see  Article  4.01   (c)   of  Collective  Agreement  - 
Sxhibi  t     #14 )  . 

Second,   Mr.   Rand's  personality  is  somev/hat  irritating. 
The  overall  evidence  suggested  that  he  is  a  somev/hat  demanding, 
self-righteous,   annoying  and  difficult  person  in  so  far  as  the 
work  environment  is  concerned.     Given  this,  and  in  particular,  the 
equally  strong  personality  of  Mr.   Tosh,   I   think  Mr.  Tosh  had  a 


strong  dislike  for  Mr.  Rand's  personality.     Both  Mr.  Rand  and 
Mr.  Tosh  struck  me  as  stubborn  individuals.     For  both  the 
skills  problem  and  the  personality  conflict  reason,  Mr.  Tosh 
did  not  want  Mr.  Rand  as  a  maintenance  mechanic  with  the  Sealy 
plant,   and  felt  Sealy  would  be  better  off  without  him. 

Therefore,  knowing  of  Mr.  Rand's  inability  to  work 
Saturdays,  Mr.  Tosh  conceived  of  the  need  for  a  training 
program  and  the  maintenance  work  for  Saturdays  at  this  plant. 
On  all  the  evidence,   it  seems  to  me  that  while  a  training 
program  for  Mr.   Rand  was  desirous   (although  one  can  be  skeptica 
as  to  how  much  he  would  really  benefit  from  it)    the  training 
program  did  not  have  to  take  place  on  Saturdays,  but  rather 
could  take  place  during  regular  working  hours  when  the  scroll 
quitter  machines  broke  down  or  after  regular  working  hours. 
There  was  no  business  necessity  to  have  the  training  program  on 
Saturdays.     Indeed,   it  was  more  reasonable  for  all  concerned 
to  have  any  training  program  during  regular  working  hours  and/o 
on  working  days  after  regular  hours. 


The  alternative  offered  possibilities  for  Mr.  Rand, 
of  being  a  springer  or  packer,  were  positions  of  uncertain 
tenure,   and  the  springer  position  was  ^onsui table  for  Mr.  Rand, 
given  the  psychological  aversion  to,  and  his  physical  inability 
with  respect  to  heavy  labour-type  work.     The  packer  job  involve 
some  lifting,  but  I  do  not  think  it  was  beyond  Mr.  Rand's 
physical  ability.     In  any  event,   as  I  have 
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found,   given  that  it  was  not  reasonable  to  require  the 
training  program  to  be  on  Saturdays,   it  was  unnecessary  on  that 
basis  to  force  Mr.  Rand  out  of  his  position  of  J4aintenance 
Mechanic,  and  hence,  unnecessary  to  offer  the  alternative 
positions.     That  is,   the  alternative  positions  were  only 
reasonable  offers  of  acconunodation  to  Mr.  Rand,   if  he  could  not 
be  a  maintenance  mechanic  because  a  training  program  was  necessary 
and  could  only  take  place  on  Saturdays. 

Hence,  and  I  so  find,   there  was  not  any  desire  on  the 
part  of  Mr.  Tosh,  or  any  of  the  principals  of  Sealy,   to  hurt 
Moriey  Rand  because  of  his  religious  beliefs.     Indeed,   I  think 
they  all  respected  him  in  terms  of  his  religious  beliefs.  The 
problem  was,  he  was  not  respected  as  a  maintenance  mechanic  and 
not  liked  as  an  individual,  certainly  in  so   far  as  Mr.  Tosh 
was  concerned,   and  Mr.  Tosh,  as  plant  manager,  had  the  authority 
to  do  what  he  did  vis-a-vis  Mr.  Rand. 

Thus,  f4r,.  Tosh  did  discriminate  against  Mr.  Rand,  in 
the  sense  that  he  knew  the  Saturday  requirement  could  not  be 
met  for  religious  reasons,  and  hence,  he  would  rid  himself  and 
Sealy  of  Mr.   Rand  as  a  maintenance  mechanic.     But  there  was  no 
ill  will  toward  Mr.   Rand  because  of  his  religious  beliefs.  Rather 
his  religious  beliefs  were  used  as  a  convenient  means  to  rid 
Mr.   Tosh  of  an  unwanted  employee.     Was  this  discriminatory 
treatment  unlawful  within  the  meaning  of  the  Code? 
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The  Law 

The  provisions  of  the  Ontario  Human  Rights 
Code , ^  relevant  to  this  complaint  are  paragraphs  4(1) 
(a)  ,    (b)    and    (g)  : 


4.    (1)      No  person  shall 

(a)  refuse  to  refer  or  to  recruit  any  person 
for  employment; 

(b)  dismiss  or  refuse  to  employ  or  to  continue 
to  employ  any  person; 


(g)     discriminate  against  any  em.ployee 

with  regard  to  any  term  or  condition 
of  employment , 

because  of   ...   creed   ...   of  such  person  or 
employee . 

These  provisions  raise  several  legal  issues  that 
have  been  canvassed  by  previous  boards  of  inquiry.  These 
issues  are: 

(1)  Does  the  definition  of  "creed"   in  subsection 
4(1)   of  the  Ontario  Human  Rights  Code  cover  the 
refusal  of  an  employee  to  work  on  Saturdays  for 
religious  reasons? 

(2)  Is  intent  to  discriminate  a  necessary 
prerequisite  for  a  finding  of  di scrim.inat ion 
and  is   it  possible   for  an  em.ploym.ent  condition 
to  be  discriminatory  when  it  is,   on  it's  face, 
neutral  and  of  general  application?     Is  a 
discriminatory  result  or  effect,  without 
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intent,   enough  to  constitute  a  violation 
of  the  Code? 

(3)  Assuming  such  an  employment  condition  to 
be  discriminatory,   does  the  onus  to  prove  that 
the  condition  is  reasonably  necessary,    that  is, 
a  business  necessity,    fall  upon  the  employer  in 
order  to  constitute  a  defence? 

(4)  If  the  employment  condition  is  reasonably 
necessary,    is  the  employer  further  obliged  to 
show  that  he  either  reasonably  accommodated  the 
employee,   or  alternatively,   could  not  reasonably 
accomm.odate  the  complainant  em.ployee '  s  creed  by 
exempting  the  employee  from  the  employment 
condition  or  making  some  other  special  provision 
for  the  employee?     If  such  an  obligation  does 
lie  upon  the  employer,   what  onus  of  proof  must 
the  employer  meet? 

1 .     The  Definition  of  "Creed" 

I  considered  the  meaning  of  the  word  "creed"  in 

Ishar  Singh  v.   Security  and  Investigation, Services ,   as  an 

Ontario  Board  of  Inquiry 

What  is  meant  by  "creed"?    This  noun  is  derived 
fron  the  Latin  "credo"  meaning  "I  believe"  T.he 
Oxford  English  Dictionar'-/  defines  "creed" :  ... 
an  accepted  or  professed  system  of  religious  'ce- 
lief:  the  faith  of  a  ccmmunity  or  an  individual, 
especially  as  expressed  or  capable  of  expression 
in  a  definite  form.ula." 


May  31,  1977,  at  p.  13. 
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Webster's  New  International  Dictionary  says 
that  "creed"  means:    ...   any  formula  or 
confession  of-  religious  faith;   a  system  of 
religious  belief,   expecially  as  expressed  or 
expressible  in  a  definite  statement;  sometimes 
a  summary  of  principles  or  set  of  opinions 
professed  or  adhered  to  in  science  or  politics, 
or  the  like;   as  his  hopeful  creed." 

Clearly,   Judaism,   as  an  established  religion, 
is  a  creed  under  this  definition.     However,   the  question 
remains  as  to  the  extent  to  which  "creed"   includes  relgious  . 
practices ,    the  manifestation  of  beliefs .     In  Ishar  Singh 
I  held  that  "creed"   included  the  right  of  a  Sikh  to  wear 
a  turban  and  wear  a  beard.      In  Pritam  Singh  v  Workmen ' s  Comp- 
ensation Board  Hospital,   an  Ontario  Board  of  Incuiry,  Chairman 
Frederick  H.    Zemans  held  that  "creed"   included  the  right  of 
an  orthodox  Sikh  to  wear  a  kirpan  -  the  Sikh  sacred 

dagger  -  in  a  Workmen's  Compensation  Board  hospital.  In 

2 

Theresa  O'Malley  v  Simpsons-Sears  Limited,      the  Chairman, 

Edward  J.    Ratushny,   held  that  the  definition  of  creed  may 

include  the  right  of  a  Seventh  Day  Adventist  to  abstain 

from  working  on  Saturdays,    the  sabbath  day  for  that  church, 
if  such  right  could  reasonably  be  accomodated  by  the  employer. 

In  Ishar  Singh,    the  Sikh  complainant  was  denied 

em.ployment  when  he  refused  to  comply  with  the  prospective 

employer's  rule  that  all  employees  be  cleanshaven  and  wear 

a  full  uniform,    including  a  cap.     The  Sikh  complainant 

wore  a  turban  and  a  beard.     I  stated: 

The  belief  in  the  fundamental  equality  of  all 
persons  as  expressed  in  the  Ontario  Human 
Rights  Code  is   fundamental  to  the  fabric  of 
our  society. 


^  (1931)  ,  2  C. H.R.R.  D/459  . 
2      (1931),    2  C. H.R.R.  D/267. 


22. 


A  society  which  espouses  such  a  philosophy 
must  also  learn  to  be  flexible  in  its 
practices  to  ensure  that  its  professed 
philosophy  becomes  more  than  mere  words. 


We  cannot  profess  to  encourage  religious 
freedom,   yet  at  the  same  time,  refuse 
employment  to  persons  who  are  exercising 
their  religious  freedom  simply  because  they 
are  exercising  that  freedom. 

Thus,   it  is  clear  that  religious  practices  or 
customs  pursuant  to  religious  beliefs,   are  an  inherent 
part  of  a  "creed"  or  religion.     It  is  a  tenet  of 
orthodox  Judaism  that  the  period  of  time  from  sunset 
Friday  to  sunset  Saturday  constitutes  the  sabbath,   and  that 
an  adherent  to  the  creed  must  not  work  during  that  period 
of  time. 

Accordingly,    I  find  that  from  Mr.  Rand's 
perspective,    it  was  necessary  to  not  work  on  Saturdays 
because  it  is  an  established  tenet  of  his  faith  or  creed, 
and  that  this  tenet  is  embraced  in  the  meaning  of  "creed" 
as  set  forth  in  the  Ontario  fluman  Rights  Code. 

Incidentally,   one  Board  of  Inquiry  has  considered 
a  further  issue,   unrelated  to  the  issues  in  the  present 
Inquiry,   of  whether   "creed"  under  the  Ontario  Hum;an  Rights 
Code  includes  individual  beliefs  which  are  consistent 
with  the  holder's  creed  but  are  not  established  tenets 

*     pp.  18-19. 
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Pritam  Sincrh  v  Workmen's  Comcensation  Board  Kosoital  (19  31) 
2  C.H.R.R.    D/4  5  9,    ac  D/4  6  3.  ' 
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of  that  creed.     The  issue  considered  was  whether  the 
definition  of  creed  includes  a  subjective  component 
as  well  as  the  objective  component  of  the  particular 
religion's  established  tenets. 

In  Pritam  Singh^^    the  Board  found  that  although 
the  Sikh  religion  required  the  wearing  of  a  kirpan  (sacred 
dagger)    by  all  Sikhs,   it  did  not  require  any  minimum  length 
of  kirpan.     The  complainant  claimed  that  not  only  should  he 
be  allowed  to  wear  a  kirpan  while  receiving  treatment  at  the 
hospital  but  that  he  should  also  be  allowed  to  wear,  speci- 
fically,  an  eight  inch  kirpan.     The  hospital  director  had 
been  willing  to  allow  the  complainant  to  v/ear  a  small, 
symbolic    kirpan.     The  Board  canvassed  both  United  States' 
and  Canadian  case  law  and  held  that  such  sincerely  held 
subjective  religious  beliefs  should  be  protected. 

In  the  United  States'   case  of  Lewis  v.   Calif anc" 
the  plaintiff  refused  surgery  to  remove  a  massive  uterine 
tum.our  because  of  her  belief  in  faith  healing.     She  was 
therefore  denied  disability  benefits.     The  court  held  that 
the  belief  of  an  individual  which  is  consistent  with  her 
faith,    if  held  sincerely,    is  protected  by  the  First 
Amendment. 

This  presents  the  question  of  whether  an 
individual's  belief,  not  adopted  by,  but 
consistent  v/ith  the  views  of  his  sect,  is 


616  F.    2d      73    (  1980)  . 
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a  religious  belief  protected  by  the 
First  Amendment.     The  First  Amendment 
was  designed  in  large  part  to  protect 
freedom  of  conscience   . , .  [Tojfulfill  this 
goal  adequately,    the  Amendment  may  be  read 
to  accomodate  the  conscience  of  each 
individual . 


The  American  courts  dealing  with  the  U.S. 

2 

Civil  Rights  Act  of  1964,       have  also  accepted  a  broad 
definition  of  religion  which  includes  the  plaintiff's 
subjective  beliefs. 

In  Edwards  v  School  Board  of  City  of  Norton,   Va . ,  3 
the  plaintiff  was  a  member  of  the  World  Wide  Church  of 
God.     Her  employer  refused  to  allow  her  time  off  to 
celebrate  church  holy  days.    One  of  the  issues  considered 
by  the  court  was  whether  the  plaintiff  should  be  accorrjnodat ed 
for  an  eight  day  "religious  holiday"   although  only  two  of  the 
eight  days  were  holy  days  during  which  she  could  not  work 
because  of  her  religion's  tenets.     The  U.S.   District  Court 
quoted"''' from  Redmond  v  GAF  Corp.  where  the  U.S.   Court  of  Appeals 
stated : ^ 

. . . (W) e  note  that  to  restrict  the  Act  to 
those  practices  which  are  mandated  or 
prohibited  by  a  tenet  of  the  religion, 
would  involve  the  court  in  determining 
not  only  what  are  tenets  of  a  particular 
religion,   which  by  itself  perhaps  would 
not  be  beyond  the  province  of  the  court, 
but  would  frequently  require  the  courts 
to  decide  whether  a  practice  is  or  is 
not  required  by  tenets  of  the  religion. 
We  find  such  a  judicial  determination  to 
be  irreconcilable  v/ith  the  warning  issued 
by  the  Supreme  Court  in  Fowler  v.  PJiode 
Island,    345,    U.S.    67,    70,    73  S.Ct.  526, 
527,  97  L.   Ed.     828    (1953),      "(I)t  is  no 


Id. ,    at  79 . 

42  U.S.C.    2000e.    (as  amended,    1972).  "" 
(1980)    21  FEP  Cases  '1315, 
Id  at  1377. 

(1973),    574  F.   2d  897,    17  FEP  Cases  208 


Id,    at  F.   2d  900,   FE?  210. 
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business  of  courts  to  say   . . .   what  is  a 
religious  practice  or  activity  ..."-^ 

Very  few  Canadian  courts  have  addressed  this 

issue.     However,   The  Board  in  Pritam  Singh  cited  two 

cases  in  which  courts  appeared  to  be  using  a  broad, 

subjective  definition  of  religion.     For  example,  the 

2 

case  of  Donald  v  Hamilton  Board  of  Education  dealt 
with  two  Jehovah's  Witness  children  who  were  expelled 
from  public  school  for  refusing  to  salute  the  flag. 
Although  the  court  stated  that  it  did  not  think  such 
an  act  could  have  religious  significance: 

For  the  court  to  take  to  itself  the  right 
to  say  that  the  exercises  here  in  question 
had  no  religious  or  devotional  significance 
might  well  be  for  the  court  to  deny  that 
very  religious  freedom  ^hich  the  statute 
is  intended  to  provide. 

As  the  Board  in  Pritam  Singh  pointed  out, 
although  that  case  does  not  address  itself  direccly  to 
the  issues  of  irdividual  belief,   it  does  take  a  broad 
view  or   the  meaning  of   "religion".  '  _ 

Of  course,    the  right  to  freedom  of  religious 
practice  is  by  no  means  absolute.      If  a  respondent,  whether 
it  be  the  government,   an  employer,   or  a  provider  of 
services,   can  establish  a  competing  public  right  or  business 
necessity,    it  may  depending  upon  the  circumstances,  override 


(1945)    3   DLR  424    (Ont.  C.A.) 
Id_.  ,    at  4  30  . 

Supra  p.    21,   not:e  1  az.  D/4  54  . 

See  also  Saumur  v  City  of  Quebec  and  Attorney-General 
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the  individual's  right  to  religious  freedom. 


2.     Absence  of  Intent  to  Discriminate 


S.IO  of  The  Interpretation  Act  states: 


10.     Every  act  shall  be  deemed  to  be  remedial, 
whether  its  immediate  purport  is  to  direct 
the  doing  of  anything  that  the  Legislature 
deems  to  be  for  the  public  good  or  to  prevent 
or. punish  the  doing  of  anything  that  it  deems 
to  be  contrary  to  the  public  good,   and  shall 
accordingly  receive  such  fair,    large,  and 
liberal  construction  and  interpretation  as 
will  best  ensure  the  attainment  of  the  object 
of  the  Act  according  to  its  true  intent, 
meaning  and  spirit. 


The  "true  intent,   meaning  and  spirit"  of  the 
the  Ontario  Human  Rights  Code  is  expressed  in  the 
Preamble  and  s.ll  which  state: 


WHEREAS  recognition  of  the  inherent  dignity 
and  the  equal  and  inalienable  rights  of  all 
members  of  the  human  family  is  the  foundation 
of  freedom,  justice  and  peace  in  the  world  and 
is  in  accord  with  the  Universal  Declaration 
of  Human  Rights  as  proclaimed  by  the  United 
Nations ; 

AND  WHEREAS    it  is  public  policy   in  Ontario 
that  every  person  is  free  and  equal  in  dignity 
and  rights  without  regard  to  race,   creed,  colour, 
sex,   marital  status,   nationality,   ancestry  or 
place  of  origin; 


.2-   11       The  Commission  shall, 

(a)  forward  the  principle  that  every  person  is 
free  and  equal  in  dignity  and  rights  without 

R.S.O.    1970  ,    C.  225  . 
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regard  to  race,  creed,  colour,  age,  sex, 
marital  status,  nationality,  ancestry  or 
place  of  origin; 

Many  Boards  of  Inquiry  have  held  that  on  a  true 
construction  of  human  rights  legislation  discriminatory 
intent  is  not  a  prerequisite  for  a  finding  of  discrimination 
under  the  Ontario  Human  Rights  Code. 

...(H)uman  rights  legislation  is  a  recognition 
that  it  is  not  only  bigots  who  discriminate  but 
fine   'upright,   gentlemenly'   members  of  society 
as  well.     It  is  not  so  much  out  of  hatred  as 
out  of  discomfort  or  inconvenience,   or  out  of 
the  fear  of  l^ss  of  business,   that  most  people 
discriminate. 

As  Judge  D.C.  iMcDonald  stated  in  Re  Attorney 

2 

General  For  Alberta  and  Gares,        "It  is  the  discriminatory 
result  which  is  prohibited  and  not  a  discrminatory  intent." 

It  follows  from  the  principle  that  hum.an  rights 
legislation  applies   to  cases  of  discriminatory  result  or 
effect  without  discriminatory  intent,    that  a  general 
employment  condition  that  applies  equally  to  all  employees 
m.ay  be  discriminatory  if  it  results   in  unequal  treatment 
of  certain  employees  on  grounds  prohibited  by  the  Ontario 
Human  Rights  Code .     As  the  Board  in  O'Malley  stated:^ 


W.  S.   Tarnapolsky,    "The  Iron  Hand  in  the  Velvet  Glove: 
Administration  and  Enforcement  of  Human  Rights  Legislation 
in  Canada:,    (19  68)    4  6  Can.   B.   Rev.    5  65  at  5  72. 
(1976),    67   D.L.R.    (3d)    635  at  695,    (Alta.   S.C.  T.D.). 

See  Co fler  v.   Ottawa  Board  of  Police  Commissioners   (Jan.  1979) 
4  - — - 
(1930)    2  C.H.R.R.    D/267,    at  D/267. 
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At  first  glance,   a  condition  of  employment 
requiring  all  employees  to  work  on  a  certain 
day  of  the  week  would  not  appear  to 
discriminate  since,   on  its  face,    such  a  condition 
treats  all  employees  equally. 

However,   to  look  no  further  would  permit  the 
imposition  of  general  conditions  of  employment 
which  would  have  the  practical  result  of 
precluding  all  employees  of  a  particular  minority 
group . 

If  one  chose  "to  look  no  further",  another  consequence 
would  be  that  bigots  could  disguise  their  intent  by 
formulating  employment  conditions  that  effectively 
constituted  a  bar  for  certain  people.        in  many  cases 
there  is  no  evideit-^e-  of  any  such  motive 

on  the  part  of  the  respondent;      it  is  only  the  effect  of 
the  employment  condition  which  is  discriminatory. 

The  issue  was  considered  recently  in  K.S.  Bhinder 
V  Canadian  National  Railways,^  a  federal  Human  Rights 
Tribuanl.     That  case  involved  a  Sikh  employee  who  refused 
to  wear  a  hard  hat  since  his  faith  required  him  to  wear 
a  turban.     The  Tribunal  found  that  the^employer ' s  hard 
hat  policy  was  discriminatory  in  effect.     The  Tribunal 
stated : 

The   issue  as  to  whether  intent  is  an  element 
of  discrimination  consistently  arises   in  those 
cases  where  an  apparently  neutral  specification 
results  in  adverse  consequences  for  a  mem.ber  of 
a  class  of  persons  protected  under  human  rights 
legislation.     In  such  cases,    it  will  be  rare 
that  the  requirement  is  enacted  to  maliciously 
or  purposely  exclude  persons  on  a  prohibited 
ground.     However,    to  protect  against  such  an 


.(1331),  2  C-iRR  D/545.The  decision,    in  favour  of  the  Complainant, 
is  being  appealed  by  the  Respondent  in  the  Federal  Court 
of  Canada, 


eventuality,   it  is  necessary  that  complaints 
be  found  to  be  valid,   notwithstanding  that 
respondents  have  not  acted  with  intent. 
Malicious  intent  is  difficult  or  impossible 
to  prove  where  an  apparently  neutral 
specification  results  in  adverse  consequences. 
If  proof  of  intent  were  required,   a  m.ost 
confounding  subversion  of  the  principles 
enshrined  in  human  rights  statutes  might  well 
occur.     As  well,    from  a  policy  standpoint, 
human  rights  legislation  is  directed  against 
discriminatory  effects,   results  or  practices  in 
society,   and  although  motive  is  a  relevant 
issue  in  a  discrimination  case,  motive  is  not  a 
necessary  prerequisite  to  a  finding  of  , 
discrimination  in  breach  of  the  legislation. 


Therefore,   following  the  line  of  reasoning  set  forth 
in  the  referred  to  decisions  of  many  previous  boards  of  inquiry, 
in  this  case,   assuming  an  absence  of  intent  to  discriminate,  the 
apparently  neutral  requirement  that  an  employee   (the  one  holding 
the  position  of  mainitenance  mechanic)   work  on  Saturdays  has  a 
differential  impact,  as  it  precludes  a  member  of  orthodox 
Judaism  from  continuing  his  employment  with  the  Respondent, 
Sealy  Eastern  Limited.     In  effect,  Mr.  Rand  had  no  choice  but 
to  terminate  his  employment  or  take  another  position  with  the 
company,  whereas  for  any  other  employee,   the  condition  would  be 
at  most,   an  occasional  inconvenience.     Therefore,   prima  facie 
there  would  be  a  breach  of  paragraphs  4    (1)    (b)    and  (g)   of  the 
Ontario  Human  Rights  Code.     Mr.   Rand  would  have  satisfied  the 
onus  of  showing  a  prima  facie  case  of  discrimination,   and  it 
would  be  necessary  to  consider  whether  the  employment  condition 
was  reasonably  necessary  to  the  employer's  business. 


1  . 

Id,  ,   at  D/559. 
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Much  of  the  argument  by  counsel  went  to  the  issues 
consequential  to  a  finding  of  discriminatory  result  iwithout 
discriminatory  intent.     However,   since  the  conclusion  of  the 
hearing  and  arguments  in  this  Inquiry,   but  before  delivery  of 
this  judgment,     the  very  important  decision  of  the  Ontario 
Divisional  Court  in  Theresa  O'Malley  v.  Simpson-Sears  Limited 
has  been  delivered."^    Mot  only  does  this  decision  deal  at  length 
with  the  relevant  law,  but  the  factual  situation  was  somewhat 
akin  to  the  one  at  hand.     In  0 ' Malley ,   the  Complainant  had  been 
a  full-time  sales  clerk  employee  of  the  Respondent  departm.ent 
store,   for  som.e  three  years.     The  employer's  general  conditions 
of  employment  for  all  sales  clerks  required  each  one  of  them  to 
work  two  Saturdays  out  of  three  and  every  Friday  evening  on  a 
rotating  basis.     This  was  not  a  problem  for  the  Com^plainant 
until  October,  19  78  when  she  joined  the  Seventh  Day  Adventist 
Church.     A  precept  of  that  religion  is  that  an  adherent  cannot 
work  on  the  Sabbath^  being  from  sunset  on  Friday  until  sunset  on 
Saturday.     Thus,   a  conflict  arose  between  the  employer  Respondent's 
neutral  condition  of  employment  and  the  tenets  of  the  Complainant's 
religion.    The  Divisional  Court  reversed  the  prior  rulings  of 
Boards   of  Inquiry  with  respect  to  whether  intent  to  discriminate  was 
necessary  for  there  to  be  a  violation  of  the  Code .   It  was  held  that 
mere  dis criminatroy  effect  was  not  enough.     There  must  also  be  intent 
to  discriminate.     I  shall  discuss  this  decision  at  length  shortly. 

Divisional  Court,  Mar.   2  ,   19  82  .     Leave  to  appeal  has  been  granted 
by  the  Court  of  Appeal. 
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In  the  new  Ontario  Human  Rights  Code'^'Part  I 
sets  forth  the  basic  human  rights,  including. 


4.   -   (1)     Every  person  has  a  right  to  equal 
treatment  with  respect  to  employment 
without  discrimination  because  of  race, 
ancestry,   place  of  origin,  colour, 
ethnic  origin,   citizenship,   creed,  sex, 
age,   record  of  offences,  marital  status, 
family  status  or  handicap. 

9.   -   (c)      "equal"  means  subject  to  all  require- 
ments,  qualifications  and  considerations 
that  are  not  a  prohibited  ground  of 
discrimination . 


Part  II  provides  further/  for  constructive  discrimination. 

s.   10     A  right  of  a  person  under  Part  I  is 

infringed  where  a  requirement,  qualifi- 
cation or  consideration  is  im.posed  that 
is  not  discrimination  on  a  prohibited 
ground  but  that  would  result  in  the 
exclusion,  qualification  or  preference 
of  a  group  of  persons  who  are  identified 
by  a  prohibited  ground  of  discrimination 
and  of  whom  the  person  is  a  member,  except 
where, 

(a)  the  requirem.ent ,   qualification  or 
consideration  is  a  reasonable  and 
bona  fide  one  in  the  circumstances; 
or 

(b)  it  is  declared  in  this  Act  that  to 
discriminate  because  of  such  ground 
is  not  an  infringement  of  a  right. 

Thus,   the  new  Code  is  clear,   in  my  opinion,   in  not 
requiring  intent  to  discriminate,   and  sets  forth  expressly 
by  legislative  provision  the  precise  position  that  the  case 
law  has  taken,   as  reviewed  supra ,    in  the  evolving  interpreta- 
tion of  the  existing  Code. 


It  is  to  be  noted  as  well  that  section  10  of  the  new 
Code  refers  to  any  situation  identified  by  a  "]Drohibitad 
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ground",  and  thus  makes  clear  (as  also  accords  with  the 
development  of  the  case  law  in  respect  of  the  existing  Code) 
that  a  respondent  who  has  enacted  a  neutral  employment 
condition  which  has  a  discriminatory  result,  may  successfully 
defend  by  establishing  that  "the  requirement,  qualification 
or  consideration  is  a  reasonable  and  bona  fide  one  in  the 
circumstances".     That  is,  unlike  subsection  4(6)   of  the 
existing  Code ,   the  defence  is  not  (reading  the  existing 
provision  simply  in  a  literal  sense)    limited  to  situations 
where   "age,   sex  or  marital  status"  are  the  prohibited  grounds. 
Thus,   section  10  of  the  new  Code  expressly  extends  the  defence 
generally,  being  that  position  reached  by  the  evolution 
of  the  case  law  in  interpreting  the  Code .     Thus,   the  Ishar 
Singh  approach  in  interpreting  the  Code ,  which  afforded  the 
respondent  prospective  em.ployer  the  opportunity  of 
successfully  defending  his  offending  condition  of  employment 
if  he  could  establish  that  it  was  reasonably  necessary  in 
the  circum.s tances ,  even  though   (because  the  prohibited  ground 
at  issue  was  discrimination  on  the  basis  of  "creed")  the 
employer  was  not  covered  by  the  literal  language  of  sub-section 
4(6).     Finally,   albeit  not  explicit,    it  seems  clearly  im.plicit  to 
section  10  of  the  new  Code  that  the  onus   falls  upon  the 
employer  to  bring  himself  within  the  exceptional  situation, 
constituting  a  defence,  being  that  position  reached  by  the 
evolution  of  the  case  law,   as  discussed. 
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Thus,   if  one  could  interpret  the  existing  Code  in  part 
upon  a  basis  of  presuming  that  the  implicit  intent  of 
the  legislature  in  respect  of  such  enactment  must  accord 
with  the  express  intent  of  the  new  Code   (particularly,  given 
the  knowledge  of  the  legislators  of  the  evolution  of  the  case 
law  in  respect  of  the  existing  Code ,  when  enacting  the  new 
Code) ,   a  Board  of  Inquiry  considering  the  existing  Code 
could,     I.think,  be  confident  that  the  interpretation  of  the 
Code  as  set  forth  in  Ishar  Singh,   and  the  subsequent  decisions 
following  that  approach,   is  the  correct  interpretation  of  the 
existing  Code .       However,  one  cannot,  of  course,  intrepret 
the  existing  Code  by  looking  to  the  new  Co de . 

Putting  aside  the  Divisional  Court  judgment  in 
0 ' Malley  for  the  moment,   let  us  consider  the  law  further  up 
until  the  point  in  time  of  that  decision,  assuming  that  intent 
to  discriminate  is  not  necessary .     Where    .  there  is  a 
discriminatory  result  on  the  basis  of  creed,   the  approach  by 
previous  boards     such  as  in  S ingh  and  0 ' Malley     has  been  that 
an  employer  is  not  in  breach  of  the  Code  If  the  emplo^^'ment 
condition  was  reasonably  necessary  to  the  em^ployer's  business. 
That  is,  boards  of  inquiry  have  interpreted  the  Code  as 
implicitly  having  a  saving  provision.      If  the  employment  condit 
was  reasonably  necessary  to  the  employer's  business,   and  he  can 
not  reasonably  accommodate  the  comiplainant '  s  religious  practice 
then  the  employer  is  not  in  breach  of  the  Code .   However,  boards 
inquiry  have  differed  on  the  question  of  "onus"   in  this  regard. 
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3 .     Is  the  Onus  of  Proving  that  the  Employment  Condition 
is  Reasonably  Necessary,    upon  the  Respondent? 

Much  of  the  difficulty  arising  from  the  issue 
of  business  necessity  and  onus  of  proof  appears  to  have 
arisen  because  this  step  in  the  analysis  is  confused  with 
the  step  that  follows   it,   namely,   whether  the  employer 
can  reasonably  accommodate  the  complainant ' s  religious 
practices.     Thus,   the  two  step  analysis  is  sometimes 
incorrectly  collapsed  into  a  one  step  analysis.     The  two 
steps  of  analysis  are:     first,    is  the  employment  condition 
reasonably  necessary  to  the  employer's  business;   and  second, 
assuming  that  the  employer  establishes  that  the  employm.ent 
condition  is  reasonably  necessary  to  the  employer's  busi- 
ness,  then  can  the  employer  reasonably  accommodate  the 
employee  by  exempting  him  or  her  from  the  otherwise  valid 
condition  of  employment. 

The  first  issue  does  not  involve  cons ideraiiion 
of  the  complainant's  creed.     It  is  sim.ply  a  determ.ination 
of  the  necessity,    in  general,    of  the  employment  condition. 
It  IS  analgous  to  the  determination,    under  the  Canadian 
Human  Rights  Act,    "  as  to  whether  an  otherwise  discriminatory 
employm.en-  condition  is  established  by  an  employer  to  be  a 
" bona  fide  occupation  requir em.ent "    (s.    14    (a))  .     A  simtilar 
defence  is  provided  to  the  em.ployer  under  the  Ontario  Code 
by  subsection  4(6),    however,    this  provision  only  applies 
where  the  discriminatory  employment  condition  is  based  on  age, 
sex,   or  marital  status. 

3.C.    19  77,    c.    33,    as  am.ended. 


\ 
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If  the  rule  is  not  reasonably  necessary  to  the 
employer's  business,  then  the  employment  condition  is 
deemed  invalid. 


However,   if  the  rule  is  reasonably  necessary 
there  may  still  be  an  obligation  upon  the  employer  to 
accommodate  a  complainant  by  exempting  him  or  her  from 
the  otherwise  valid  condition  of  employment.     This  is 
the  second  step  of  the  analysis. 

In  Ishar  Singh  I  placed  the  onus  upon  the 
Respondent  to  show  that  the  employment  condition  (that 
employees  be  clean-shaven  and  wear  caps)    was  made  in 
good  faith  and  reasonably  necessary. 

To  require  the  victim,  of  discrimination  to  prove 
in  detail  that  there  would  have  been  no  unfair 
inconvenience  placed  on  the  employer  by  hiring 
him,    is  to  assume  that  the  prospective  employee 
is  in  a  position  to  know  intricate  details  of 
the  prospective  employer's  m.anagement  policies. 
Moreover,    it  is  always  difficult  to  prove  a 
negative  proposition.     To  place  the  burden  "of 
proof,   beyond  the  requirements  of  establishing 
a  prima  facie  case,   on  the  victim  would  place 
him  in  an  untenable  position.     I-t  is  the  employer 
who  is  most  able  to  rebut  the  presumption,  if 
in  the  particular  jase  the  presumption  is 
fairly  rebuttable. 

I  held  that  the  requirement  that  all  applicants 
be  clean-shaven  and  wear  their  hair  short  had  not  been 
shown  by  the  emiployer  to  be  a  business  necessity.  This 
method  of  analysis  was  adopted  by  Prof.    Zemans  in 


1 

Supra,  p.  20,  note  1. 


Pritam     Singh   .     As  well,    it  has  been  the  subject  of 
a  scholarly  comment: 

The  approach  adopted  in  the(Ishar)  Singh  case 
has  now  become  the  prevailing  view  in  Canada 
...   the   'business  necessity'   defence  could 
have  presented  a  substantial  obstacle  to 
the  complainants  even  if  intent  no  longer 
had  to  be  proved   . , .   Fortunately,   the  cases 
have  generally  held  that  once  the  basic 
elements  of  the  case  have  been  proved  by  the 
complainant,    the  onus  shifts  to  the  respondent 
on  the  issue  of  business  necessity.  Also 
the  cases  have  refused  to  rely  upon  vague 
or  subjective  conclusions  that  the  requirement 
under  consideration  is  necessary. 

It  is  clear  that  the  onus  must  lie  on  the  employer 
since  he  alone  knows  the  administrative  details  and 
organizational  complexities  of  his  business.  Without 
such  knowledge  it  may  be  impossible  from  a  practical 
standpoint  for  a  complainant  to  prove  that  an  employment 
condition  was  not  a  business  necessity. 

The  problem  does  not  exist  under  the  Canadian 

Human  Rights  Act  because  s.l4(a)   of  the  act  specifically 
puts  the  onus  on  the  employer: 

S.14     It  is  not  a  discriminatory  practice  if 

(a)      Any  refusal,   exclusion,  expulsion, 
suspension,    limitation,    specification  or 
preference  in  relation  to  any  employment 
is  established  by  an  employer  to  be  based 
on  a  bona  fide  occupational  requirement, 
(emphasis  added) . 

In  the  United  States  the  onus  of  proving 
business  necessity  is  also  upon  the  employer: 


Supra ,  p.   21,   notia  1. 

William.  Black,  "From  Intent  to  Effect:  New  Standards 
in  Human  Rights",     (1930),    1  C.H.R.R.   C/1 ,   at  C/4  . 
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Once  discriminatory  impact  has  been 
shown,   the  em.ployer  must  demonstrate  that 
that  work  requirem.ent  has    'a  manifest 
>  relationship  to  the  employment  in  question' 

.  . .  The  requirement  must  be  shown  to  be 
necessary  to  the  safe  and  efficient  job 
performance  to  survive  a  Title  VII  challenge 
The  burden  on  Greyhound   (the  defendant 
employer)    is  to  prove  the  business  neces- 
sity of  its  ^ctions  by  a  preponderance 
of  evidence. 

As  I  have  discussed  supra ,    it  seems  clear  that  the 
onus  to  prove  an  employment  requirement  is   "reasonable  ... 
in  the  circumstances"  as  set  forth  in  section  10  of  the  new 


Code ,   rests  with  the  employer. 


4 .     Employer's  Duty  to  Reasonablv  Accommodate  Its 
Employees  and  Prospective  Employees. 


The  doctrine  of  reasonable  accommodation  is  a 

recent  development  in  both  Canada  and  the  U.   S.  The 

Canadian  cases  have  relied  upon  American  authority  which 

arose  through  specific  legislative  amendment.     In  1972, 
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Title  VII  of  the  Civil  Rights  Act  of  1964    ,   was  amended  to 

explicitly  require  reasonable  accommodation  by  employers. 

"Religion"  was  redefined  in  s.   701    (j)  as: 

All  aspects  of  religious  observance  and 
practice,   as  well  as  belief,   unless  an 
employer  demonstrates  that  he  is  unable  to 
reasonably  accommiodate  to  an  employee '  s 
or  prospective  employee's  religious  observance 
or  practice  without  undue  hardship  on  the  conduc 
of  the  employer's  business.    (Emphasis  added) . 


S.E.O.C.  V.  Greyhound  Lines,  Inc.,  (1979)  21  FEP 
Cases   353  at  360-1. 

42  U.S.C.A.    s.  2000e. 
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The  1972  amendment  was,    in  part,    a  legislative 
response  to  the  refusal  of  the  courts  to  require  any 
obligation  of  accommodation  on  the  part  of  the  employer."^ 


On  the  question  of  standard  of  proof  the  post 
1972  U.   S.   cases  have  followed  two  divergent  paths. 
Title  VII  cases  imposed  an  "undue  hardship"   standard  of 
proof  on  the  employer.     However,   this  was 

2 

modified  by  the  case  of  Trans  World  Airlines  v.  Hardison 
In  that  case  the  U.   S.   Supreme  Court  held: 


To  require  TWK  to  bear  more  than  a  de  minimus 
cost  in  order  to  give  Hardison  Saturdays  off 
is  an  undue  hardship  ...  to  require  T^^<!A  to 
bear  additional  costs  wtien  no  such  costs  are 
incurred  to  give  other  snployees  the  days  off 
that  they  ^/^rant  would  involve  unequal  treatment 
of  employees  on  the  basis  of  their  religion.-^ 

Allowing  the  complainant  employee  to  have  Saturday 
off  may  have  required  a  more  senior  employee  to  take  his 
shift,   which  would  have  violated  the  company's  seniority 
system.     Also,    replacement  personnel  would  have  to  be  paid 
overtime  pay  which  the  court  held  was  more  than  a  d_e  minimus 
cost . 


Hardi son  was  considered  by  the  Court  of  Appeal 

of  Kentucky  m  Kentucky  Conrimission  on  Hi-uman  Rights  v. 

4 

Commionweal th  of  Kentucky  et  al.       The  lower  court  had 
defined  "undue  hardship"  as   "chaotic  personnel  problems 


See  for  example,  Dewey  v.  Reynolds  Metals  Co.,  (1970), 
429  F.    2d.    324,    2  FEP  Cases  fi87. 

(1977),    432US63,    14  FEP  Cases   1697,   14  EPD  5061. 
Id.   at  US   34,   FEP  _1705-6,    EPD  5069. 
(Ky.   App.),    5  64  ,    SW  2d   3  8    (19  78)". 
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^  having  a  dire  effect  upon  the  operation  of  Hazelwood 

Hospital ".         Upon  being  advised  as  to  the  holding  in 
the  Hardison  decision  the  lower  court  vacated  its 
judgment  in  favour  of  the  plaintiff.     The  Court  of 
Appeal  held  that  Hardison  did  not  remove  the  require- 
ment of  reasonable  accommodation,   but  rather  simply 
lowered  the  standard  from  one  of  "necessity"  to  one  of 
simply  more  than  a  "de_  minimus  cost"  or  "reasonableness". 
The  court  went  on  to  find  for  the  plaintiff  and  imposed 
a  standard  of  proof  of  reasonableness  upon  the  employer. 

I 

In  Redm.ond  v.  GAF  Corp."  the  U.S.  Court  of 
Appeal  after  considering  Hardison ,  equated  "no  undue 
hardship"  to  "no  inconvenience"  and  "no  loss  of  efficiency"  . 


The  courts  have  held  that  undue  hardship  must 

be  a  present  reality,   not  future  or  predicted  hardship: 

In  the  absence  of  authoritative  guidance  it 
searis  to  the  courl:  that  "undue  hardship"  must 
mean  present  undue  hardship,  as  distinjguished 
fron  anticipated  or  multiplied  hardship.  Were 
the  law  otherwise,  any  accanroiation ,  however 
slight,  would  rise  to  the  level  of  an  undue 
hardship  because,  if  sufficiently  magnified 
through  predictions  of  the  future  behavior  of  the 
employee's  co-workers,  even  the  most  minute 
accorodation  could  be  calculated  to  reach  that  level. 


Id.   at  40. 

Suora,  note  5,  p. 24  at       2d  903,   FEP   213.  " 

Harinq  v  Blumenthal    (1979),    19  FEP  Cases   744,   at  751. 
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In  contrast  to  Title  VII  cases,  decisions 
based  on  the  First  Amendment  of  the  United  States  Constitu- 
tion continue  to  impose  a  standard  of  "necessity"  rather  than 
"reasonableness"  on  defendants  in  reasonable  accommodation 
cases . 

Several  of  these  cases  have  involved  inmates 

of  federal  or  state  penetent iaries .     In  Moskowitz  v. 

Wilkinson"^ ,   the  U.S.   District  Court  considered  an  Orthodox 

Jewish  inmate's  suit  against  the  prison  warden  for  prohibiting 

the  wearing  of  beards  by  inmates .     The  court  stated  : 

These  cases  indicate  that  consideration  must 
be  given  to  bo^ih  the  Firs-c  .'miencment  interest 
at  issue,  and  the  govemm.ental  interest 
asserted,  and  that  a  judgmient  must  be  made  as 
to  whether  the  governmental  interest  justifies 
the  irapainnent  of  the  First  .imendm.ent  interest. 
Justification  in  this  context  must  mean  more 
than  rationally  related  to  advancing  a  leciturate 
objective.    None  of  these  cases  indicated  that  a 
prison  regulation  is  valid  against  First  Amendment 
objections  merely  because  it  sexr/es  to  advance 
to  some  extent  an  important  or  substantial 
government  interest.    In  Martinez    the  Suprane 
Court  said  the  restri'Ction  mus~  be  "generally 
necessary"  to  protect  a  legit inrate  goverrm.ental 
interest,  even  though  there  need  not  'ce 
certainty  that  the  govemm.erxal  interest:  wil^i  be 
adversely  affected  without  the  restriction , 

The  court  held  for  the  plaintiff,    since  the 
defendant's   interest  in  effective  identification  of  inmates 
could  not  justify  interference  v-zith  the  plaintiff's  reli- 
gious practice. 

In  another  case   involving  a  penitentiary  inmate, 
Frank   "X"   St.   Claire  v.   Cuyler   ,    the  court  reviewed  the  stan- 
dard of  proof  used  in  previous  cases: 

^      (1977)  ,  432     F.    Supp .  947. 
z 

Id.  a-  0.949. 

(197  9)    4yl   F-   Supp.    7  3  2.  at  735-37. 


i 
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It  is  clear  that  outside  prison  '/v/alls 
free  exercise  rights  are  accorded  great 
protection.    Only  governmental  "interests" 
of  the  highest  order  and  those  not  other- 
wise served  can  overbalance  legitirrate 
claims  to  the  free  exercise  of  religion" 
Wisconsin  v.  Yoder  (1972)   406  U.S.  205, 
215,  92  S.Ct.    1526,  1533,  32  L.  Ed. 
(2d)  15.    Thus  where  prisoners  are  not 
involved,  the  state  must  demonstrate  a 
carrpelling  interest  and  means  necessary, 
not  merely  reasonably  related,  to  its 
effectuation. 


The  Third  Circuit  standard  has  evolved 
through  a  series  of  prison  cases.  Denominated 
a  "reasonableness"  test,  O ' Mallev  v. 
Brierlev,  477  F.   (2d)  785  (3d  Cir.  1973), 
the  court  has  held  that  in  particular  in  cases 
alleging  religious  discrimination  it  \cLll 
inter^/ene  when  "prison  officials  have 
'inreasonably  attanpted  to  curtail  the 
practice  of  religion  by  prison  iriTiates". 
Gittlanacker  v.  Prasse,   428  ?.  2d  1,  4 
(3d  Cir.  1970)  .  arrph^sis  added)  .    A  year 
later  in  United  States  ex  Rel.  Jones  v. 
Rundle,  the  court  held  thar  when  religious 
freedoms  are  restiricted,  "the  Goverpiaeat 
must  show  compelling  justification  for 
such  deprivations"  and  obseir/ed  that  rights 
may  be  reasonably  restricted  to  further 
the  state  interest.     453  F.2d    147,  150 
(3d.  Cir.  1971)     Finally,  in  its  most 
recent  opinion  on  free  exercise  rights  of 
prisoners ,  the  court  in  0 ' Mallev  supra , 
again  held  that  the  state  can-not  impose 
an  "unreasonable  barrier"  to  free  exercise 
rights,  and  then  clarified  the  meaning  of 
"reasonable"  as  follows:     "The  fact  finder 
shall  find  the  regulation  to  be  reasonable 
only  if  the  alternative  chosen  ( ccm.pl ete 
exclusion)  resulted  in  the  least  possible 
"regulation"  of  the  constitutional  right 
consistent  with  the  rramtenance  of  prison 
discipline".  477  6  F,  2d    at  796  " (L) east 
possible  'regulation'"  can  only  mean  that 
no  lesser  reg^alation  is  available.  In 
other  v<ords,t:he  rec^ulation  adcoted  '.vas 
necessar^/  and  not  merely  reasonable.  (Emphasis 
added)  , 

Thus,   until  Hardison  both  the  Title  VII  cases 
and  First  Amendment  cases  used  a  standard  of  necessity. 
However,   with  respect  to  Title  Vli  decisions,    the  Hardison 
case   Lov/ered  the   "undue  hardship"   test  to  what  appears  to 
be  a  reasonableness  standard.     Even  then,  as  evidenced  by 
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this  review  of  the  case  law,   the  distinction  between  the 
standards  is  certainly  not  a  qualitative  one,    but  rather 
is  simply  a  relative  one,   that  is,   a  difference  in  degree 
With  First  Amendment  situations,    constitutionally  pro- 
tected rights  are  at  issue,    rights  that  are,  quite 
visibly,    the  underpinning,  fundamental  basic  values  to 
-American  society.     It  is  not  surprising  that  the  courrs 
have  used  the  language  of  "necessity"   rather  than 
"reasonableness"  when  protecting  constitutional  rights. 
Such  rights  of  a  given  individual  must  not  be  constrained 
unless  it  is  very  reasonable  to  do  so  given  the  rights 
of  the  rest  of  society. 

The  Canadian  decisions  generally  appear  to 
follow  the  same  trend  as  the  J.   S.   Title  VII  cases. 

In  Ishar  Singh  v.   S  .  I  .  S  .      I  held  that  the 

employer  had  a  duty  to  accomm.odate  the  religious  beliefs 

of  prospective  em.ployees .     I  adopted  the  ore-Hardi son 

U.  S.   Title  VII  sta.ndard  of  undue  hardship  and  placed 

the  onus  of  proving  undue  hardship  upon  the  em^ployer : 

Placing  the  onus  on  the  employer  to 
prove  undue  hardship  is  a  very  sen- 
sible approach.  The  employer  is  in 
the  best  position  to  unaersrand  and 
explain  why  his  hiring  practices  are 
dependant j^upon  the  operation  of  his 
bus  mess  . 

This  decision  was   rendered  prior  to  the  U.S. 
Suprem.e  Courr  '  s   decision  m  Hardi son  .     The  Hardison 
case  appears  to  have  had  a  significant   impact  on 
subsequent  Canadian  decisions. 
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In  a  iVIanitoba  Human  Rights  case,   Frank  Froese 

V.   Pine  Creek  School    Division  No.    30"^  the  Chairman, 

Marshall  E.    Rothstein        concluded  that  under  the  Manitoba 
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Human  Rights  Act     the  employer  had  an  obligation  to 

reasonably  accommodate  an  employee ' s  religious  practices  . 

To  require  an  employer  to  oear  more 
than  a  de  minimus  cost  can  be  an  undue 
hardship .     The  degree  or  extent  of  the 
accommodation  required  and  the  measure- 
ment of  the  hardship  to  the  em^ployer 
must  Ipe  determined  on  the  facts  of  each 
case."^    (em.phasis  added) 

The  case  involved  a  school  principal  who  was  a 

m.ember  of  the  World  Wide  Church  of  God.     After  resigning 

his  position,    but  continuing  on  as  a  teacher,    he  requested 

nine  days  off  for  religious  purposes.     The  request  was 

denied  and  as  a  result  the  complainant  took  an  unauthorized 

leave  of  absence.     The  Board  held  for  the  complainanti  since 

there  would  be  little  inconvenience  and  no  cost  involved 

in  accommodating  the  complainant. 

d 

In  O ' Malley  v.   Simpson-Sears  Ltd.       the  Boara 
held  that  the  employer  had  made  reasonable  attem.pts  to 
accommodate  the  employee.     The  employer  had  offered  the 
complainant,    a  full-cime  sales  clerk  who- had  become  a 
member  of  the  Seventh  Day  Adventist  Church  and  could  no 
longer  work  on  Saturdays    (her  church's  Sabbath) ,    a  part- 
tim.e  job  to  accomimodate  her  religion.     After  considering 
the  case  of  Ishar  Singh,    on  the  issue  of  onus  of  proof, 
the  Board  concluded: 


Dec.    23,    1973,    (Manitoba  Board  o: 
3 .  M  .    19  7  4,    c  .  5  5   -  C  ."ip  .    HI  "  5  . 
5  J  p  r  a  ,    r.oie  1    ,    az  p.  41. 
(1580)    2   C.H.R.R.    D  / 2 6 7 . 


Ad  i  udica  t ion 


44. 


Quite  frankly,  I  have  reservations  about 
attaxipting  to  irr.pose  an  onus  of  proof 
upon  an  employer  to  meet  a  specific 
standard  of  undue  hardship  in  the  absence 
of  any  specific  legislative  basis.  It 
is  one  thing  to  conclude  that  tne  tocal 
framework  of  the  Code  warrants  a  broad 
interpretation  of  what  might  constitute 
discrimination  under  that  statute.  It 
is  another,  in  effect,  to  adopt  and  read 
into  the  Code  the  specific  legislative 
provisions  of  another  jurisdiction. 


Meanwhile,  I  propose  to  apply  the  very 
general  standard  of  whether  the  aniiployer 
acted  reasonably  in  attempting  to 
acconmodate  the  employee  in  all  of  the 
circumstances  of  the  case  as  well  as 
in  the  context  of  the  general  scope 
and  objects  of  the  Code, 


. . .  the  Commission  has  not  satisfied  its 
onus  of  establishing  that  the  respondent 
acted  unreasonably  in  the  s-ceps  in  which 
it  took  to  accotTTTodate  the  corplainant 
after  learning  chat  the  general  condition 
of  employment  was  inc^rpatible  with  her 
religious  observance. 

Thus,    that  Board  disagreed  with  Ishar  Singh 

on  two  points:     first,   on  where  the  onus  of  proof   lies,  and 

secondly,   on  the  standard  of  reasonable  accom.modation  required 

(a   'reasonableness'    rather  than   'undue  hardship'    standard)  . 


The  0 ' Mallev  reasoning  was   followed  by  Pritam 
S inch  V.   Workmen's  Compensation  Board  Hospital   and  Rehabilita- 


tion  Centre.     The  case  involved  a  denial  of  services  rather 
than  disc riiTtination  in  employment.     The  Board  considered 
both  0 '  -'-'al lev  and  Ishar  3  inch  and  im.posed  the  onus  upon  the 
respondent  of  showing  that  the  complainant  had  been  reasonably 
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At  o.  D/269. 
Ac.  p.  D/270. 
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accommodated   (as  did  the  Board  in  Ishar  Singh)    but   imposed  a 

standard  of  reasonabieness  rather  than  one  of  undue  hardship 

as  did  the  Board  in  0 ' Mallev .     The  Board  stated: 

I  agree  with  Chairman  Ratushny 
(in  O' Mallev)  that  for  the  purpose 
of  the  Ontario  Human  Rights  Code, 
the  respondent  should  be  required 
to  meet  a  standard  of  reasonableness, 
rather  than  undue  hardship,  in  its 
effort  to  acccmmodate  particular 
religious  practices.    As  Chairman 
Ratushny  noted,  the  Ontario  Human  ■ 
Rights  Code  does  not  specify  a 
standard  of  undue  hardship  nor 
does  a  broad  interpretation  of 
the  Code  imply  that  a  respondent 
must  meet  such  a  strict  test. 
In  addition,  the  recent  case  of 
Trans  World  Airlines  Inc.  v. 
Hardison,    (1977)  14  E.P.D.  7520 
(U .S . 3  - C . )  would  seem  to  have 
chanced  the  American  standard  of 
proof  fron  an  undue  hardship 
test  to  a  standard  that  approximates 
the  reasonableness  test  articulated 
by  Chairman  Ratushjny.  Finally, 
it  appears  that  "undue  hardship" , 
as  defined  by  recent  .^erican 
decisions,  is  tied  to  the  employer's 
costs  or  productivity  and,  in  that 
sense,  it  may  be  inappropriate  to 
apply  an  undue  hardship  test  to 
non-amploym.ent  situations.  There- 
fore, since  I  find  no  significant 
difference  'cetween  the  post-Hardison 
undue  hardship  test  and  the  reasonableness 
test,  I  see  no  rationale  for  adopting 
the  standard  of  another  jurisdiction 
which  may  have  limited  applicability 
to  a  carplaint^which  does  not  relate 
to  employment. 

These  issues  were  also  canvassed  m  K.  S. 


Bhinder  v.   Canadian  National  Railways.     The  tribunal  rejected 


0 ' Mallev  as  it  related  to  onus  of  proof.  The  tribunal 
stated : 


1 

-d,    a-  D/46o-7. 
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It  is  our  understanding  that  the  burden 
of  proof  is  one  the  respondent  to  show- 
that  its  employment  requirement  is  bona 
fide.     Part  of  that  burden  may  be  the 
adduction  of  evidence  showing  that  the 
accommodation  of  an  employee's  religion 
would  cause  the  employer  undue  hardship. 
At  no  time  though,   does  the  burden  shift 

to  Che  emolovee  to  show  that  the  emoiover ' s 
-      -  - 

policy  was  unreasonable.     This  would  be 
inconsistent  with  the  basic  legal  position 
of  the  parties  in  a  human  rights  case. 
(Emphasis  added) 


The  reasons  for  imposing  the  onus  of  proof  on  the 
employer  with  respect  to  reasonable  accominoda tion  are  the  sam.e 
as  those  for  im.posing  the  onus  upon  the  employer  to  show  that 
the  employment  condition  is  reasonably  necessary  to  its  business 
To  impose  the  onus  of  proof  on  the  com.plainant  would  have  the 
affect,   in  many  cases,   of  nullifying  the  doctrine  of  reasonable 
accomm.odation .     Moreover,   it  must  be  remem.bered  that  in  each 
one  of  the  Ishar  Singh,   0 ' Malley  and  the  Pritam     Singh  decisions 
the  issue  was  discrim.ina tion  because  of  "creed".     Thus,  while 
the  Board     in  0 ' Malley    was  prepared  to  interpret  the 
Code  so  as  to  afford  the  respondent     a  defence  through 
Sxhowing  the  employment  conditions  were  reasonably  necessary 
(such  defence  not  being  available  through  "su±)section  4  (6) 
of  the  Code  because  "creed"   is  not  an  individual  ground  within 
the  provision)    the  Board  •  was      not  prepared  to  require  the 
employers  to  show  they  could  not  reasonably  accomirodate  the 
employee  as  part  of  the  overall  defence  afforded  to  the 
employers.     In  my  view,    it  would  be  inconsistent  to  read  the 
doctrine  of  reasonable  accom.mLoda tion  into  the  Ontario  Human 
Ricrhts  Code  and  yet  not  impose   the  onus  ucon  the  em.ployer  to 
esuaclish  that  he  could  not  reasonably  accommodate.  Surely, 
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exception  to  the  main  provisions  of  the  Code ,   and  especially 
so  when  the  exception  is  a  development  of  the  case  law  inter- 
preting the  overall  intent  of  the  Code . 

As  for  the  standard  of  proof,    the  Bhinder  case, 
like  Froese ,    accepted  the  undue  hardship  test  and  the  Hardison 
rule  that  more  than  a  de  minimus  cost  on  the  employer  could  be 
an  undue  hardship.     As  stated  earlier,    in  Pritam  Singh,  the 
Board  held  that  this  standard  was  similar  to  a  reasonableness 
standard  and  therefore  chose  to  apply  a  reasonableness  standard 
since  the  undue  hardship  test  was  often  defined  with  regard 
to  employment  factors,   whereas  Pritam  Singh  was  a  case  of 
denial  of  services . 

I  do  not  agree  v^/ith  the  Board  m  Pritam  Singh 
that  the  undue  hardship  test  is   incompatible  with  non-employmient 
cases.     The  U.   S.   Civil  Rights  Act  does  not  define  "undue 
hardship"  explicitly  and  therefore  the  definition  has  evolved 
through  judicial  statutory  interpretation.      In  the  Act,  the 
reasonable  accommodation/undue  hardship  clause  deals  with 
employers  and  that  is  why  the  judicial  interpretation  has 
related  to  employment    (i.e.   productivity,    cost  and  efficiency) . 
There  is  no  reason  why  the  test  cannot  be  used  in  non-em.pioyment 
cases  since   its  definition  has  developed  on  a  case  by  case 
basis.     However,    I  do  agree  thar  there  does  nor  appear  to  be 
any  difference  oetween  the  post- Hardison   "undue  hardship"  tesr 
and  a   "reasonableness"   standard.     As  well,    I   chink,  with 
respect,    that  the  Boards   in  O ' Mai lev  and  Pritam     Singh  made 
far  too  much  out  of   the  usage  of  the  two  term.s   "undue  hardship" 
and  "reasonableness".     These  v/ords  have  been  used  ov  courts 
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meaning  that  connotes  only  a  difference  in  degree.  The 
underlying,  basic  concept  or  notion,   is  simply  one  of 
"reasonableness".     Certainly  in  Ishar  Singh  I  intended  to 
use   the  phrase  "undue  harship"   to  convey  my  view  that  the 
employer  must  establish,  on  an  objective,   real  basis,  that 
it  was  unreasonable  for  him  to  have  to  accommodate  the 
Complainant.     As  I  have  mentioned,   the  term  "undue  hardship"  is 
not  defined  in  the  American  legislation,   and  its  meaning  derives 
from  the  case  law,   so  that,  with  great  respect,   the  Board  in 
0 ' Malley  is  incorrect  in  saying  that  the  Ishar  Singh 
interpretive  approach  is  "in  effect,   to  adopt  and  read  into  the 
Code  the  specific  legislative  provision     of  another  jurisdiction" 

Indeed,   as  stated  earlier,    some  U.   S.  cases 
thau  followed  Hard! son  interpreted  the   "de  minimus  cost" 
stancard  as  a  reasonableness  standard."     There  is  much  to 
be  said  for  adopting  a  reasonableness  standard  rather  than 
relying  on  another  jurisdiction's  legislative  standard  and 
the  judicial  interpretation  of  that  standard.     However,  there 
is  no  doubt  that  the  body  of  U.   3.   case  law.  on  discrimmacion 
m  general,    and  reasonable  accoirjr.odat ion  in  particular,  far 
exceeds  that  m  Canada.     It  is  a  peculiar  characteristic  of 
human  rights   law  in  Canada  that,    unlike  most  case  law,  we 
must  look  to  the  united  States   for  comparatiive  experience, 
rather  chan  the  comimon  law.     This  being  so,    one  could  argue 
that  it  could  be  beneficial  to  continue  to  use  the  "undue 
hardsnip  '   language  for  the  sake  of  consistency  and  comparability 

^  At  p.D/2  59. 

oes  ,-. en rijc.-cv  Corrjr.i 33  ion  nr  H'^rr^ip   p-i ^   \t     ."'-ip-in,-N--'-„-or^  1  r- 
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with  the  wider  body  of  United  States'    law.     However,  given 
confusion  that  has  been  introduced  on  the  Canadian  scene 
subsequent  to  the  Ishar  Singh  case  with  respect  to  the 
presumed  distinction  between  "undue  hardship"   and  "reasonableness" 
and  the  overstatement  of  what  at  most  is  a  subtle  distinction 
in  degree,    it  is  best  to  simply  use  the  standard  of  "reason- 
ableness" which  is  a  flexible  term  that  embraces  the  core 
notion. 

Moreover,   paragraph  10    (a)    of  the  new  Code  affords 
the  em.ployer  a  defence  "where   .  .  .   the  requirement   ...  is 
reasonable    ...    in  the  circumstances."     The  stated  legislated 
standard  is   "reasonable"  .     My  own  interpretation  of  this 
provision  is  that  an  employer  who  could  estaolish  that  the 
em.ployment  requirement  was  reasonable  in  termiS  of  the  needs 
of  his  business    (for  example,   a  store  that  was  open  on  Saturdays) 
would  have  to  go  further  and  establish  as  well,    that  he  could 
not  reasonably  accommodate  the  par-icular  employee  v/nose  creed 
prevented  him  from  working  on  Saturdays , 

That  is,    in  my  view,    the  "  reasonable  .  .    in  the 
cir cum.s tances "   standard  of  section  10  of  the  new  Code  em.braces 
two  facets   -  the  employer  m.ust  show  not  only  that  there  is 
an  objective,   real  need   (it  is  "reasonable")    for  the  general 
employm.ent  requirement  that  constructively  discriminates 
against  -he  particular  employee,    but  also  that  this   need  of 
the  employer  cannot  be  met    (in  the  circumstances,    it  is  not 
"reasonable"   to  be  able  to  do  so)    by  an  accorPamodat ion  of  the  ■ 
particular  employee.      (Alternatively,    the  employer  would 
have  a  successful   defence   if  r.e  could  show  that  while 
reasonable  acconrmocacicn  was  possible,    it  was  offered  and 
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It  should  be  noted  that  the  complainant  cannot 
sit  back  and  force  the  employer  to  take  the  initiative  in 
accommodating  the  comiplainant '  s  religious  practices.  Both 
U.   S.   and  Canadian  cases  have  required  a  "mutuality  of 
obligation"  on  the  part  of  both  employers  and  employees. 


In  a  Newfoundland  case,   Caleb  Norman  Anthony 

V.   Dominion  Distributors    (1952)    Ltd.,"^  the  complainant,  a 

member  of  the  World  Wide  Church  of  God,    celebrated  his 

Sabbath  from  sundown  on  Friday  to  sundown  on  Saturday.  The 

employer  had  previously  accommodated  the  complainant  but 

refused  to  continue  doing  so.     The  complainant  was  willing 

to  take  a  cu-c  in  pay  or  work  overtime  to  get:  Friday  evenings 

off.     Kowe^/er,   the  Commission  found  no  contravention  of 

2 

the  Newfoundland  Human  Rights  Code .       This  case  was  dis- 
tinguished by  the  Tribunal  in  K.   S.    Bhinder.     The  Tribunal 
noted  that  in  Anthonv  the  complainant  had  not  been  dismissed 
but  had  resigned.     The  Tribunal  in  Bhinder  stated: 

That  case  (Anthony) ,  then,  introduces  new 
factors  into  the  determination  of  the  extent 
of  the  duty  to  accommodate  the  errployee '  s 
religious  beliefs.     If  it  appears  that  the 
anployee  is  taking  ad^^antage  of  the  accommcdation , 
beyond  what  is  necessary  to  fulfil  b-is  or  her 
religious  comiitments ,  the  employer  may  be 
justified  in  withdrav.ang  that  accorrrrodacion. 
Further,  if  the  employee's  'oehaviour  is  incon- 
sistent 'Aitth  a  desire  to  retain  the  snplo'/m.ent , 
the  anployer  cannot  be  said  to  '^^-sv^  dismissed 
the  snployee  on  religious  grounds. 


(April   19 ,    1977)  . 

R.   S.    Nfld.    1970,    c.  262. 

3upra ,   p.    29,    note   1  at  D/573. 
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In  the  U.   S.   case  of  Chrysler  Corp.   v.   Mann , 

the  plaintiff  became  a  member  of  the  V/orld  Wide  Church 

of  God  during  his  employment  with  the  defendant  corporation 

Through  a  collective  bargaining  agreement  the  employees 

were  allowed  five  paid  absences  per  year,   with  excuses 

required  for  such     absences.     The  plaintiff  took  six 

unexcused  absences  for  religious  reasons  but  chose  not 

to  use  his  five  paid  absences.     He  was  therefore  suspended. 

The  court  stared: 

Where,  as  here,  an  amployee  is  dis- 
interested in  informing  his  employer  of 
his  religious  needs  and  '.^^.ll  not  attsnpt 
to  accommodate  his  own  beliefs  through 
the  means  already  available  to  him,  or 
cooperate  ^^n-th  his  employer  in  its  ccn- 
ciliatcry  efforts,  he  may  forego  the  right 
to  have  his  beliefs  accarmodaped  by  his 
arployer . 

Mann  was  considered  by  the  U.  3.  Court  of  Appeal, 
Seventh  Circuit,  in  Redm.ond  v.  GAF  Corp.  where  the  court 
stated : 

Chr^/sler  Corp.  v.  Marji  . . .  states  that 
the  plaintiff  also  has  a  duty  "to  artempr 
to  accarmcdate  his  'celiefs  himself" .  This 
duty  is  found  not  m  Title  ^/II,  but  rather 
in  the  "mojtuality  of  obligation  (which) 
inheres  in  the  employer-arrployee  relation-' 
ship"  apart  frcm  the  Act  . . .  We  agree  that 
the  concept  of  a  "mutuality  of  obligation" 
is  inherent  in  accanr.odation , .  for  rarely 
will  an  accommodation  be  successful  wiphout 
mutual  efforts  and  cooperarion.  Hov/ever, 
to  the  extent  that  the  Ch-n/sler  courx  may 
be  interpreted  to  say  that  it  is  mcjmibent 
on  plaintiff  to  show  first  that  he  has 
made  seme  effom  to  either  "ccmpronise" 
or  accoTTT^.cdate  his  own  religious  'celiefs 
before  he  can  seek  an  accaar.cdaiiion  frcm 
his  employer,  we  disagree. 


(1977)   561  F.  2d  1282,  15  FEP  Cases  "38. 
Id.,  at  F.  2d  1286,  FEP  791. 

Supra,    o.    24,    note   5   at  F.    2d   901-2,    FF?  211. 
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Thus,   the  complainant  is  required  to  make  a 
reasonable  attem.pt  to  accom.modate  his  own  beliefs  short 
of  compromising  those  beliefs.     The  extent  of  this 
mutuality  will  vary  from  case  to  case  and  in  some  cases 
it  is  possible  that  the  complainant  will  not  be  able 
to  make  any  accomm.odat ion .     An  examiple  of  such  a  case 
is   Ishar  Singh  where  the  employer's  condition  of  employ- 
ment was  that  all  employees  wear  a  cap  and  be  cleanshaven. 
The  Sikh  complaixnant  in  that  case  could  neither  shave 
nor  wear  a  cap.     He  had  no  way  of  accommodating  his  own 
beliefs  in  such  a  situation. 

The  effect  of  this   "mutuality  of  obligation"  is 
that  it,   to  som.e  extent,    tempers  the  placing  of  the  onus 
of  proof  to  show  reasonable  accommodation  upon  the  em.ployer. 
Thus,    for  example,    a  complainant  who  refuses  to  discuss 
any  form  of  compromise  with  his  employer  may  well  hurt  his 
chances  of  success  at  a  Board  of  Inquiry. 

Before  summarizing  the  findings  of  fact  and  law, 
I  wish  to  comment  further  on  the  new  Code."'" 


The  new  Code  has   several  provisions  that  affec' 

the  doctrine  of  reasonable  accomjTiodat ion .     As  we  have 

already  seen,    subsection  4(1)  states: 

4(1)     Every  person  has  a  right  to  equal 
treatment  with  respect  to  aroloy- 
irent  'without  discrimination  because 
of  race,  ancesrr"/,  place  of  origin, 
colour,  echnic  origin,  cicizenship. 

marital  stacus,  famuly  status  or 
  handican . 
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Section  8  statas : 

8.    No  person  shall  infringe  or  do, 
directly  or  indirectly,  anything 
that  infringes  a  right  under  this 
part- 

"Equal"   is  defined  in  paragraph  9(c) : 

9.(c)     "equal"  means  subject  to  all 

reqiiironents ,  qualifications  and 
considerations  that  are  not  a 
prohibited  ground  of  discrimina- 
tion. 

Subsection  4(1)   of  the  new  Code  is  more  concise 
than  subsection  4(1)    of  the  old  Code .     The  term  "equal 
treatm.en-"   encomLpasses   several  forms  of  discrimination  on 
prohibited  grounds,    for  example,    refusal  to  hire,  refusal 
to  refer,    refusal  to  recruit,   discrimination  in  a  condition 
of  employm^ent,    or  maintenance  of  separate  lines  of  progression. 

Bearing  in  mind  that  human  rights   legislation  must 
be  interpreted  liberally,    it  seems  clear  that    'unequal  treat- 
Tient  '   may  include  a  refusal  to  accommodate.      'Unequal  treat- 
m^ent  '    need  not  be  direct    (section  8)    and  therefore,  a 
general  employment  condition  which  may  be  intended  to  be 
neutral  m.ay  "indirectly"   result   in    'unequal  treatm.ent  '  . 
Section  10  is,   of  course,    even  more  explicit  regarding  the 
issue  of  intent,    and  clearly,    intent  to  discriminate   is  not 
a  prerequisite  to  a  finding  of  discr  imiinat  ion .      Furtherm.ore , 
the  requirem.ent  that  a  respondent  attempt,    if  reasonably 
possible,    to  accOiTumoda te  a  complainant's  religious  practices 
flows  very  naturally  from  an  interpretation  of  section  10. 
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The   "reasonable  and  bona  fide "   clause  is  an 
exception  to  the  general  rule  of  s.    10.     Therefore,  once 
a  complainant  makes  out  a  prima  facie  case  of  discr imixnat ion 
because  a  seemingly  neutral  condition  results   in  unequal 
treatm.ent,    the  onus  is  upon  the  respondent  to  show  that 
the  condition  was   "reasonable  and  bo n a  fide." 


I  mention  also  that  subsections  22(1)    and   (2)  deal 

with  discriminatory  employment  advertising  and  applications 

for  employment. 

22.      -  (1)  The  right  'under  section  4  to  equal  treatment 
'AO-th  respect  to  employment  is  infringed  where  an 
invitation  to  apply  for  aiploym.ent  or  an  advertise- 
ment in  connection  ^^/Ith  ^amploym.ent  is  published 
or  displayed  that  directly  or  indirectly  classifies 
or  indicates  qualifications  bv  a  prohibited  'Crcund 
of  discrimination. 


(2)     The  right  under  section  4  to  equal  treatm.ent 
with  respect  to  employment  is  infringed  where  a  form 
of  application  for  spployment  is  used  or  a  written 
or  oral  inquiry  is  made  of  an  applicant  that  directly 
or  indirectly  classifies  or  indicates  qualifications 
bv  a  prohibited  ground  of  discrumination.   ( emphasis 
added) . 

These  subsections  also  cover  such  situations 
that  of  the  Ishar  Singh  case,    or  where  a  complainant  is 
required  to  meet  certain  qualifications  that  conflict  with 
the  com.plainant '  s  religious  tenets,    such  as,    for  example 
working  on  the  sabbach.     Thus,    an  offendinvg  em-pioymient 
qualification,    such  as  the  stipulation  that  applicants  Tiust 
be  clean  sha^-en,    in  the  advertisement  or  application  form., 
would  constitute  discrim.mation  with  respect  to  the  appli- 
cant's right  under  section  4. 

Subsection  40(2)    &c    (3)    deal  with  the  rights  of 
the  handicapped,    who  are  now  afforded  protection  under  the 
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40.    (2)     Where  the  board  of  inquiry  at  the  conclusion 
of  the  hearing  finds  that  a  right  of  a  person 
under  Part  I  has  been  infringed  by  discrimina- 
tion because  of  handicap,  the  'coard  may  then 
proceed  to  inquire  whether. 


(a)  the  person  does  not  have  access  to  pre- 
mises, service,  goods,  facilities,  or 
accomTiOdation  of  the  party  who  is  found 
to  'ce  a  contravener,  because  of  handicap: 

or 

(b)  the  pranises,  seir/ice,  gocds,  facilities 
or  accanmodation  of  the  party  who  is 
found  to  be  a  contravener  lack  amenities 
that  are  appropriate  to  persons  because 
of  the  handicap. 

and  after  making  a  finding  thereon,  the  board 
may,  unless  the  costs  occasioned  thereby  would 
cause  undue  hardship  and  subject  to  the  regu- 
lations, order  that  the  party  take  such  measures 
as  will  make  such  provision  for  access  or 
amenities  or  as  are  set  out  in  the  order. 


(3)      In  addition  to  the  powers  conferred  'cy  sub- 
section (2)  ,  where  the  'coard  of  inquiry  at 
the  conclusion  of  the  hearing  under  subsection 
(1)  finds  that  a  right  of  a  person  'under  Part 
1  has  been  infringed  by  discrimination  because 
of  handicap,  the  board  may  then  proceed  to 
inquire  and  make  a  finding  as  to  whether  the 
equipment  or  essential  duties  attending  the 
e:<erci3e  of  the  right  could  be  adapted  to 
meet  the  needs  of  the  person  whose  right  is 
infringed  and,  after  making  a  finding  thereon, 
the  board  may,  unless  the  costs  occasioned 
thereby  would  cause  'indue  hards  hie  and  subject 
to  the  regulations ,  order  that  the  party 
take  such  mLeasures  to  adapt  the  equiprr.ent  -or 
duties  as  will  m.eet  such  needs  and  as  are 
set  out  inthe  order.     (emphasis  added) . 


Section  40  places  a  specific  statutory  obligation 
upon  a  respondent  to  reasonably  accomjnodate  a  handicapped 
com^plainant  once  a  finding  of  discrimination  has  been  made.  * 
It  is   interesting  to  note  that  the  standard  im.posed  regarding 
cost  of  the  accouOT.odat ion  is   nor.  phrased  as   being  one  of 
"unreasonable  cost"   but  rather,    "undue  hardship",    the  term, 
seen  m  .-inerican  legislation.     These  subsections  go  to  the 
powers  of  a  board  of   inquiry  to  proviae  an  effective  rem.edv, 
and  are  m  addition  co ,    and  sucoi em.entarv  to,    the  '-ichts 
conferred  by  section  10.     Subsections   40i>2)    and    (3)    do  not 


56. 

require  the  complainant  to  file  a  complaint  that  specifi- 
cally seeks  accommodation  -  the  Board  may  on   its  own 
initiative  make  a  finding  and  consequential  order  on  the 
point.     Subsections   40(2)    and    (3)    allow  a  Board  to  require 
a  respondent  to  make  certain  modifications  to  accommodate 
a  com.plamant  who  has  been  found  to  be  a  victim  of  dis- 
crimination on  the  ground  of  handicap    (a  protected  right 
under  Part  I)    by  reason  of  a  contravention  of  section  8. 

.  These  provisions  of  the  new  Code  appear  to 
strengthen  the  argument  that  inherent  to  the  m.eaning  of 
the  defence  of   "reasonable    ...    m  the  circum.stances " 
provided  for  in  paragraph  10  (a)    is  the  requiremient  that 
the  respondent  has  an  obligation  to  reasonably  accomm.odate 
a  ccmiplamant  '  s  religious  beliefs  or  practices. 

Finally,    it  is  to  be  noted  that  subsections  40(2) 
and    (3)    use  the  tenm  "undue  hardship"   rather  than  che 
term  "reasonable   ...   m  the  circum.stances"  as  seen  in 
paragraph  10 (a) ,     The  phrase   "undue  hardship"  relates 
expressly  to  the   "costs"   of  a  reasonable  accommodation. 
This   language  gives   some  support  to  the  view,  expressed 
earlier  m  our  discussion,    that  where  costs,    as  meaning 
dollars,    is  the  concern  in  considering  the  issue  of 
reasonable  accomamodat ion,  "undue  hardship"    is  the  m^ost  apt 
phrase,    and  perhaps  miore  specific,    and  hence  dem.anding, 
tnan  the  word   "reasonable"  which  is,    possibly,    broader  and 
more  flexible.     However,    this   is  to  dwell  again  upon  the 
general  standard  or  test  for  reasonable  accom.miodat ion 
innerent  as  an  aspect  to  a  consideration  of    a  resccndent's 
--^^^--S  zz  a  situation  of  constructive  discr imiinat ion .  I 
have  discussed  this  at   lencth  already. 
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with  the  coming  into  force  of  the  new  Code  is  that  the 
express,  legislated  standard  is  "reasonable  ...  in  the 
circumstances . " 


What  will  also  be  clear  is    that  the  defence  is  available 
to  any  respondent,  whatever  the  ground  of  discrimination-  Thus, 
I  believe,   the  new  Code  will  expressly  incorporate  the 
developments  in  the  law,   as  exemplified  by  the  Ishar  Singh 
decision. 

However,   there  remains  at  this  point  the  necessity  of 
considering  the  Divisional  Court  decision  of  March  2,   19  82  in 
0 ' Malley ,  which  changes  considerably  the  developed  law  in 
respect  of  the  existing  Code.     The  decision  of  the  Divisic'nal 
Court  is,  of  course,   binding  upon,   and  must  be  followed  by, 
this  and  other  Boards  of  Inquiry  in  interpreting  the  existing  Code . 

The  decision  in  0 ' Malley     of  Chairman  Ratushny  went 
against  the  Complainant  and  the  Ontario  Human  Rights  Com.mission, 
who  then  appealed  to  the  Divisional  Court  pursuant  to 
paragraph  14    (d)    of  the  Code .     The  appellants     asserted  that 
the  Board  of  Inquiry  had  erred  in  not  placing  the  onus  upon  the 
Respondent  employer  that  it  had  acted  reasonably.     The  Court's 
appellate  jurisdiction,   as  provided  in  subsectinn  20(4)   of  the 
Code,   is  totally  unrestricted.     The  court  delivered  its  decision 
March  2,   13  32,   dismissing  the  appeal.     Southey,   J.  (whose 
reasons  were  concurred  in  by  Gray,   J.)    agreed  with  Chairman 
Ratushny  on  the  limited  issue  of  v/here  the  onus  should  rest 
(i.e.   upon  the  Complainant)    if  there  is  a  saving  provision  to 
be  implied  into  the  Code ,     but  disagreed    with  Chairmian 
Ratushny  on  the  preliminary,    fundam.ental  issue  of  intent. 
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The  court  found  that  intention  to  discriminate  on  a 
prohibited  ground  is  an  essential  prerequisite   to  a 
contravention  of  the  Code .     The  main  basis   for  Southey,  J.'s 
conclusion  v/as  as  follows  : 


The  absence  of  a  saving  provision  provides 
a  strong  reason  for  inferring  that  an 

intention  to  discriminate  on  a  prohibited 
ground  is  essential  to  a  contravention  of 
s.  4(1) (g) .     If  that  were  not  so,  the 
legislature  would  have  enacted  a  saving 
provision  to  fill  the  vacuum,  (p. 11) 

The  effect  of  s.   4(6)    in  my  view,   is  that 
discrimination  based  on  age,   sex  or 
marital  status  is  not  a  contravention, 
even  where  it  is  the  intention  of  the  employer 
to  discrim.inata  on  those  grounds ,  where  age, 
sex  or  marital  status  is  a  bona  fide 
occupational  qualification  and  requirem.ent 
for  the  position  or  em.ployment.     Cn  the  other 
hand,   there  are  no  exceptions  to  avoid  a 
contravenr-ion  in  the  case  of  intentional 
^discrimination  because  of  race,   creed,  colour, 
nationality,   ancestry  or  place  of  origin. 
Such  intentional  discrimination  will  always 
constitute  a  contravention  of  the  Code. (p.  12) 

The  relevant  portions  of  s.   4(1) (g)    of  the 

Coda  provide  that  no  one  shall  discriminate 

against  any  em.ployee  with  regard  to  any 

termi  or  condition     of  employment  because  of 

creed   (emphasis  added)  ,     In  my  judgem.enr, 

the  words  "because  of"   refer  to  the  reason 

or  reasons  why  the  employer  imposed  the  term 

or  condition  of  em.ploymient  that  is  in  question,  (p.  13 

But,   in  the  case  of  the  complainant,    it  is 
argued,    the  only  reason  why  she  refused  to 
work  on  Saturdays  was  because  of  her  religious 
beliefs,   and  that  therefore  she  was  being 
discriminated  against  because  of  her  religion. 
The  fallacy  in  that  argum.ent,   in  my  view,  is 
that  it  substitues   the  mc-civation  of  the 
complainant  for  that  of  the  employer,   v/hereas  , 
as  I  have  said,    it  is  my  view  that  the  words 
"because  of"  refer  to  the  motivation  of  the 
employer,  (p.  14) 
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For  the  reasons  I  have  given,   I  cannot  hold 

that  the  legislature  intended  the  Code  as  now 

worded  to  mean  that  an  ernployer  acting  for 

legitimate  business  reasons  and  with  no 

thought  of  discriminating  on  a  prohibited  ground, 

as  in  the  case  at  bar,    is  guilty  of  a  contravention 

of  s.   4(1) (g) .      (p. 20) 


Thus,   intention  to  discriminate  on  a  prohibited  ground 
must  be  proven,   and  the  onus  in  this  regard  rests  with  the 
Com.plainant  and  Commission.     Given  that  there  is  no  saving 
provision   (subsection  4(6)     applying  only  where  the  prohibited 
ground  is   "age,   sex  or  m.arital  status"  but  not  where  creed 
is  the  basis  of  discrimination)    it  was  unnecessary  for  Southey, 
J.   to  consider  the  subsidiary  question  of  onus  in  relation  to 
a  saving  provision,  which  was  the  critical  aspect  of  Chairman 
Ratushny's  decision  being  appealed   by  the  Comm.ission, 

Smith,   J,   disagreed  with  the  majority  on  the  central 

point  of  their  decision: 

I  am  of  the  view  that  it  was  intended 
that  indirect  discrimination  should  be 
eradicated  as  much  as  the  more  direct 
form  of  it  and  the  only  way  in  which 
that  object  could  be  accomplished  in 
this  case  was  to  approach  the  ma -c tar 
of  indirect  discrimination  as  the 
learned  chairman  found  it  to  a^pist, 
in  the  manner  in  v/hich  he  did." 

However,   he  did  agree  with  Chai3rman  Racushny  on  the 
point  under  appeal,    finding  that  "the  legal  burden   (of  prcof) , 
however  ought  to  rest  v/ith   the  accuser",   and  on  that  basis 
dismissed  the  appeal.     I  have  stated  above,   in  setting  forth 
my  reasons  for  disagreeing  v;ith  Chairman  Ratushny  on  this 
point,    the  basis,   v/ith  respect,    for  my  disagreement:  with 
the  conclusion  of  Smich,   J.   on    -ha  same  poiint. 
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In  commenting  upon  the  thoughtful  reasons  of 

judgment     delivered  by  Southey,   J.,   Smith  J.  stated: 

He  finds  support  for  his  views  which 

are  contrary  to  mine,   in  the  fact  that 

sub-s.   4(6)    limits  the  exception  of 

bone  fide   (sic)    requirement  to  the  categories 

of  age,   sex  or  marital  status.     He  correctly  ' 

points  out  that  there  is;  no  exception  in  the 

Code  to  avoid  a  contravention  in  the  case  of 


1 


Intentional  discrimination  because  of  

creed. ...     I  take  the  principle  which  he 
seeks  to  apply  to  be   "expressio  unius  est 
exclusio  al terius " .  The  courts  have 
repeatedly  warned  of  the  dangers  of  making 
use  of  the  maxim  as  a  guide  to  interpretation. 
But  where  a  reason  for  the  exclusion  readily 
presents  itself,   the  guide  is  then,   in  my 
respectful  viev/,  of  doubtful  validity.  It 
is  suggested  that  in  a  pluralistic  society, 
creed,   colour  or  ancestry  could  hardly  ever 
qualify  as  a  bona  fide  requirement  of  employment, 
Alternatively  in  the  case  of  creed,  where  the 
avowed  objects  of  the  organization  the 
promotion  of  a  given  religion,   the  requirement 
of  the  em.ployee's  adherence  to  the  creed  is 
such  an  obvious  one  as  to^obviate  the 
necessity  of  legislation. 


With  great  respect  to  the  m.ajority  of  the  court,   I  m^ust 
say  that  I  find  this  explanation  by  Sm>ith,   J.   as   to  the  reason  foj 

the  lim.ited  scope       of  the  exception  of  subsection  4(6),  to  be 
appealing . 

I  have  set  forth  my  own  views  as  to  the  interpretation  of 
the  Code  on  the  question  of  "intent"   in  a  number  of  Cntario 
cecisjLons,   including  the  S ingh ,   Sheila  Robertson,"  and  Colfer  ^ 
decisions, as  well  as   (as  a  member  of  -che  tribunal/    in  the 
Bhinder  decision  a.r.  the  federal  level. 


1. 

At  pp.    14 ,    13 . 


Rccer-scn  v  Merrccoli-an  I nves ticra- ion  Securi"--  L^d,  ^ucust 

10,    1979.  "  —  — 

3 

Colfer  V  Metrooolitan  3oard  of  Commissioners  of  ^olic<=  -t  al 
Januarv  _ ^ 7 9  .       '  '  *' 
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Beyond  the  reasoning  set  forth  in  those  decisions, 
and  that  of  Smith,   J.   in  0' Malley  on  the  question  of  "intent", 
I  would  also  point  out  that  the  extensive  case  law  that  has 
interpreted  the  "bona  fide  occupational  qualification"  exception 
of  subsection  4    (6)   of  the  Code  has  made  it  clear  that  "bona  fide" 
embraces  both  a  subjective  and  an  objective  element,    that  is, 
it  is  not  enough  for  an  employer  to  have  an  absence  of  intent 
to  bring  himself  within  the  saving  provision. 

In  0 .  H .  R .  C  .   V.   The  Borough  of  Etobicoke,"^  the  Supreme  Court 
of  Canada  held  that  to  be  bona  f ide ,   the  employment  condition  or 
qualification  must  be  imposed  with  subjective  good  fai-h  and  also 
be  related  objectively  to  the  performance  of  the  job  in  issue. 


. To  be  a  bona  fide  occupational  qualification 
and  requirsnent  a  limitation,  such  as  a 
mandatory  retiranent  at  a  fixed  age,  must 
be  imposed  honestly,  in  good  faith,  and  in  the 
sincerely  held  belief  that  such  limitation  is 
imposed  in  the  interests  of  the  adequate 
performance  of  the  work  involved  '-vith  all 
reasonable  dispatch,  safety  and  econcrry,  and 
not  for  ulterior  or  extraneous  reasons  aimied  at 
objectives  which  could  defeat  the  purpose  of  the 
Cede.    In  addition  it  must  be  related  in  an 
objective  sense  to  the  performance  of  the 
enplovTCent  concerned,  in  tha-c  it  is  reasonably 
necessary  to  assure  the  efficient  .and  econcmical 
perform.ance  of  the  job  without  endangering  the 
employee,  his  fellow  ercloyees  and  the  general 
public . 

The  answer  to  the  second  question  ^vill  depend  in 
this,  as  in  all  cases,  upon  a  consideration  of  tr.e 
evidence  -and  of  the  nacure  of  the  emDlovment  ccnceimed . 
As  far  as  the  subjective  elsr.ent  of  -he  matter  is 
concerned,  there  was  no  evidence  "o  indicate  that  dr.e 
motives  of  the  anployer  v/ere  other  than  honest  and 
in  good  faith  in  the  sense  described.    It  will  be 
the20bjective  aspect  of  the  test  which  will  concern 
'JS  . 

(12S2),  132  DLP.  (2d)   14  ^SCC)  ;  40  MR  L59.    See  also  O'Brien  v. 
Cntario^?>/:^o  '1981)   2  Cr3?i?.  D1504  in  'vnicn^I,  .as  Chairman 

4  {5'  cz  ire  Code  in  relation  to  discrimination  on    the  basis  of  "acre". 


Thus,    this  decision  means,    in  my  opinion,    that  even  in  the  aiDsence 
of   intent  to  discriminate  because  of  sex,   age  or  marital  status, 
there  can  be  a  breach  of  the  Code ,   because  the  court  did  not 
consider  the  saving  provision  of  subsection  4(6)    to  be  operative 
simply  where  an  employment  qualification  was  imposed  with  subjectiv 
good  faith,    that  is,   without  intent  to  discr  im.inate .     To  bring 
itself  within  the  saving  provision,    the  employer  had  to  establish 
as  well,   that  txhe  qualification  related  objectively  to  the  per- 
formance of  the  job  in  issue.     With  respect,    in  my  view  the 
Divisional  Court  decision  in  0 ' Ma 1 1 ey  is  inconsistent  with  the 
prior  decision  of  the  Supreme  Court  of  Canada  in  The  Borough  of 
Etobicoke .  - 

In  an  "Addendum"  to  his  reasons   in  0 'Malley ,   Smith,  J. 
would  seem  zo  be  of  the  same  opinion,   as  he  refers  to  the 
Etobicoke  decision  as  follows, 

Since  the  hearing  of  this  appeal  and  since 
dictating  these  reasons.  The  Supreme  Court  of  Canada 
has  rendered  its  decision  Ln  The  'Ontari.o  Hijiran  Rights 
Corrrriission  et  al  v.  The  Borcugh  of  Etobicoke. 


Since  di^ctating  my  reasons  for  decision  in  this  Board  of  Inquire/,  I  have 
also  had  che  benefit  of  reading  a  comprehensive  analysis  of  zr.e  case 
law  as  to  "bora  fide  'qualifications  and  reasonable  acconrodation"  in  an 
article  to  oe  published  in  che  July,  1982  issue  of  the  Advocates  Quarterly, 
by  Judith  Keene,  whose  analysis  of  the  pertinent  case  law  is,  I  believe, 
supportive  of  che  views  I  have  expressed  m  this  decision-    See  Judith 
Keene,   "Toward  a  Definition  of  Discrimlracion  -  E<ariptions  Under  the 
y.s.-j  Ontario  Human  Rights  Code"  July,  1982  Advocates  Q-uarcerly,  1  at 
30  -  41. 


63a  . 

There  is  a  difference  betr^een.  the  Etobicoke  case 
and  the  instant  one  in  that  we  must  read  into  the 
legislation  what  was  there  spelled  out,  namely  the 
bona  fides.    But  Etobi'coke  iH'oscrates  in  my  vie// 
the  necessity  in  a  case  such  as  this  of  drawing  on 
intention  as  only  one  of  many  factors  and  accordingly 
without'  making  intention  a  sine  qua  non.    Once  honesty 
of  motive  is  conceded,  the  matter  is  not  at  an  end; 
objective  considerations  tlien  core  into  play. 

Cn  the  issue  of  on-us,  I  am  prepared  to  go  no  further  than 
to  say  that  the  Etobicoke  case  might  well  be  taken  as 
adding  force  to  the  argum'ent  made  before  us  that,  once 
the  discrimatory  results  are  given,  the  alleged 
discriminator  has  a  burden  to  satisfy.    It  is  sufficient 
here  that  had  an  onus  been  applied,  the  standard  being 
one  of  balance  of  probabilities,  the  employer  would 
still,  I  think,  have  been  exonerated. 

In  my  opinion,  once  the  proposition  is  accepted  that  dis- 
crimLinacory  intent  is  not  necessary  and  that  an  apparently  neutra 
employment  condition  that  has  a  differential  impact  can  con- 
stitute a  prima  facie  breach  of  paragraphs  4(1) (b)   and  (g) 
of  che  Code ,    it  must  logically  follow  that  the  onus  shifts 
CO  the  respondent:  employer  to  establish  that  the  employment 
condition  is  reasonably  necessary  to  its  business  and  that 
reasonable  accommodation  was  not  possible.     It  would  be  incon- 
sistent to  read  the  defence  into  the  Code ,   for  the  benefit  of 
the  employer,   and  yet  not  impose  the  onus  upon  the  em^ployer  to 
establish  the  defence.     Second,   it  is  the  employer  who  has  the 
peculiar  knowledge  of  the  factual  situation  to  establish  that 

the  employment  condition  was  reasonably  necessary  and  that  he 
could  not  reasonably  accommodate.     Third,    it  is  consistent 

with  the  overall  public  policy  purposes  of  the  Code  to  hold 

thac,    once  pr  ima  facie  discrimination  on  a  prohibited  ground 

is   escablisned,    a  respondent  must  himself  show  chat  he  falls 

within  an  exceptional  situation,   and  this   is  particularly  so 

when  the  exception  is   a  development  of   the  case  law  interprecing 
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Conclusions  based  upon  the  Law  and  applied  to  the  Evidence 
in  this  Incuirv. 


As  I  have  found,   neither  the  Respondent  nor  any  of  its 
principals  or  employees  discriminated  against  the  Complainant 
Morley  Rand  on  a  prohibited  ground  because  of  any  ill  v/ill 
toward  orthodox  Jews  or  to  harm  Morly  Rand  because  of  his 
religious  beliefs.     In  this  sense,  the  intent  to  discriminate 
was  not  present-       Certainly,   as  I  have  found,   the  employment 
condition   (a  training  program  for  Saturdays)    had  a  discriminatory 
effect  or  result  upon  the  Complainant  Rand.     Moreover,   in  my 
view,   the  employment  condition  was  not  reasonably  necessary  to 
the  em^ployer's  business.     That  is,   a  training  program  on 
Saturdays  was  not  reasonably  necessary.     Assuming  a  training 
program  in  itself  was  reasonably  necessary,  or  at  least 
honestly  so  perceived  by  the  Respondent,   it  certainly  was  not 
necessary  to  have  it  on  Saturdays,   and  the  Complainant  could  have 
been  reasonably  accommodated  by  the  program^  being  at  tiir.es  other 
than  from  sunse-  Friday  to  sunset  Saturday.     Indeed,  considering 
all  the  evidence,   it  would  seem  more  advantageous   from;  the 
standpoint,  of  the  Respondent  itself,   and  its  other  employees, 

chat  any  training  program  for  >u: .   Rand  not  be  from  s'unset 
Friday  to  s -onset:  Saturday.     Thus,    in  my  view,   -under  the 
pre-  0 '  Mai  lev  law  of  March  2  ,   1982,    the  Com>plainant  would 
succeed. 


Although  I  disagree  with  the  O'Malley  decision  for  the 
reasons  I  have  given,   I  consider  myself  bound  by  the  decision, 
and  the  majority  of  the  court  held  that  "intent"  is  an  essential 
ingredient  to  a  breach  of  the  Code. 

In  applying  0' Malley  to  the  situation  before  this  Board 
of  Inquiry^  it  is  my  view  that  intent  to  discriminate  is  present 
within  the  meaning  of  the  Code ,   as  interpreted  by  the 
Divisional  Court,  even  though  there  was  no  malice  as  part  of 
that  intent. 

Southey,  J.  stated  in  0 '  ?4alley , 

The  relevant  portions  of  s.  4(1)  (g)  of 
the  Code  provide  that  no  one  shall 
discriminate  against  any  employee  with 
regard  to  any  term  or  condition  of  employment 
because  of    creed  (emphasis  added) .     In  my 
judgement,   the  words  "because  of"  refer  to 
the  reason  or  reasons  why  the  employer  imposed 
the  term  jr  condition  of  employment  that  is  in 
question. 

In  the  situation  at  hand,   the  plant  manager,  Danny  Tosh, 
did  discriminate  against  Mr.   Rand  because  of  creed.     That  is, 
he  chose  to  insist  upon  the  training/maintenance  program  for 
Mr.   Rand  to  be  on  Saturdays  because  he  knew  Mr.   Rand  could  not 
comply,   given  the  tenets  of  Mr.   Rand's  religion,   and  thus 


1. 

At  p.  13. 
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he  would  be  rid  of  Mr.  Rand  as  a  maintenance  mechanic.  As 
I  have  said,  Mr.  Tosh  bore  no  ill  will  toward  Mr.  Rand  because 
Mr.   Rand  was  an  orthodox  Jew^     rather,  he  disliked  Mr.  Rand 
because  of  his  personality  and  he  had  no  respect  for  him. 
because  of  his  lack  of  skills  as  a  maintenance  m.echanic. 
Nevertheless,  while  he  bore  no  ill  will  toward  I4r .  Rand  because 
his  creed,  llr ,  Tosh  did  intend  to  discriminate  against  Mr.  Rand 
because  of  his  creed. 

In  0 ' Mai ley  Southey,  J.,   also  referred,  with  general 
approval,  to  the  decisions  of  the  Court  of  Appeal  and  Hughes, 
J.,   in  Regina  v.  Bushnell  Communications  Limited,"^  although 
his  specific  reason  for  citing  the  case  was  because  of  his 
view  that  it  supported  his  interpretation  of  the  Code  as  to 
"intent"  being  necessary. 

2 

As  quoted  by  Mr.  Justice  Southey,     Hughes,  J.  said, 
in  part: 


The  decisions  of  the  Court  of  Appeal  and  of 
Hughes  J.   in  Regina  v.  Bushnell  Communications 
Ltd.    (1974),   4  O.R.    (2d)    288;    (1973,   1  O.R.  (2d) 
442  provide  authority  for  the  interpretation  I 
have  given  to  the  Code.     That  case  involved  a 
charge  against  two  corporations  under  s.  11C(3) 
of  the  Canada  Labour  Code,   R.S.C.   19  70,  c.  L-1, 
of  unlawfully  refusing  to  continue  to  employ 
one  Spence  because  he  was  a  meirJoer  of  a  trade 
union.     The  accused  were  acquitted  by  the 
provincial  judge.     The  Crown  appealed  by  way  of 
stated  case,   in  which  the  point  at  issue  was 
put  as  follows: 


(1974)    4   O.R.    (2d')    288  ;    (1973)1  0. R.    (2d)    442  . 
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"Did  I  err  in  law  in  holding  that  in  order 
to  establish  an  unlawful  refusal  to  continue 
to  employ  a  person  on  the  grounds  that  he  is 
a  member  of  a  Trade  Union,   it  is  necessary  to 
prove  that  being  a  member  of  the  said  union 
was  a  principal  reason  for  termination  of 
his  employment?" 

"In  considering  an  enactment  devoid  of  the 
words   'sole  reason'  or   'for  the  reason  only' 
applied  to  the  act  of  dismissal  and  resting 
only  on  the  word  'because',   the  Court  must 
take  an  expanded  viev;  of  its  application. 
If  the  evidence  satisfied  it  beyond  a 
reasonable  doubt  that  membership  in  a  trade 
union  was  present  to  the  mind  of  the  employer 
in  his  decision  to  dismiss,  either  as  a  main 
reason  or  one  incidental  to  it,  or  as  one  of 
m.any  reasons  regardless  of  priority,   s.  110(3) 
of  the  Canada  Labour  Code  has  been  transgressed." 


Southey,  J.  went  on  to  quote  from  the  decision  of 

Evans,  J. A.,  as  he  then  was,   in  the  Court  of  Appeal. 

"We  agree  in  substance  with  the  result  at 
which  Hughes,  J.,  arrived  and  in    our  view  the 
question  which  the  Court  must  determine  is  'V7hat 
motivated  the  employer  to  take  the  action  which 
he  in  fact  took  with  respect  to  the  employee?' 
If  it  is  found  that  union  membership  is  a  ground 
for  the  action  taken  then  a  conviction  should 
be  made.     Otherwise  an  acquittal.     It  is  entirely 
a  question  of  fact  in  each  case  for  the  trial 
Judge  to  determine,  after  assessing  the  credibility 
of  the  various  witnesses,  whether  union  membership 
was  a  cause  of  the  action  taken. 

In  our  viev;,   to  create  an  offence  under  s.  110(3) 
of  the  Canada  Labour  Code,   R.S.C.   1970,   c.  L-1, 
union  membership  must  be  a  proximate  cause  for 
dismissal,  but  it  may  be  present  with  other 
proximate  causes." 


with 


see , 


The  Bushnell     case  has  been  applied,   and  referred  to 
approval,   in  a  long  line  of  board  of  inquiry  decisions: 
for  example,  Pearlina  Reid  v.   Russelsteel  Limited."^ 


Applying  this  law  to  the  case  at  hand,  I  have  no  doubt 
in  saying  that  while  Mr.   Tosh  may  have  thought  Mr.   Rand  could 
benefit  from  a  training  program,  one  reason,   indeed,  a  main 
reason,   for  requiring  the  program  on  Saturdays  was  because 
Mr.   Rand,   as  known  to  Mr.  Tosh,   could  not  com.ply ,     and  the 
inevitable  consequence  would  be  for  Mr.   Rand  to  have  to 
cease  to  be  Sealy's  maintenance  mechanic.     Given  this  finding 
it  is  irrelevant  on  the  issue  of  discrimination  that  Sealy 
then  offered  Mr.  Rand  other  positions.     He  lost  his  position 
as  a  maintenance  mechanic  because  of  the  intentional  discrim- 
ination by  Sealy's  plant  manager,   and  there  is  no  question 
that  Sealy,   approving  of  the  manager's  action,   is  liable  for 
the  breach  of  the  Code .     Specifically,   the  breach  is  of  both 
paragraphs   4(1) (b)   and    (g)    of  the  Code . 

Remedies 

There  remains  to  be  discussed  the  question  of 
compensation.     Section  19  of  the  Code  provides: 
The  board,   after  hearing  a  complaint, 

a)  shall  decide  whether  or  not  any  party 
has  contravened  this  Act;  and 

b)  may  order  any  party  who  has  contravened 
this  Act  to  do  any  act  or  thing  that, 

in  the  opinion  of  the  board,  constitutes 
full  compliance  with  such  provision  and 
to  rectify  any  injury  caused  to  any  person 
or  to  make  compensation  therefor. 

I  have  reviewed  the  question  of   "damages"   generally  in 

recent  decision  of  Torres  v.   Cuercio , ^ 

~    (1981),    2  CHRR  D/4  00. 
2.  April  3,  1982 
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I  noted  in  that  case  that  Section  19  authorizes 
the  awarding  of  compensation  for  both  monetary  losses  and 
psychological  injury.^     I  went  on  to  consider  whether  "the 

2 

power  to  award  compensation  (is)   completely  discretionary"  , 

quoting  with  approval  the  decision  of  the  Review  Tribunal. 

in  respect  of  the  decision  of  a  Canadian  Human  Rights  Tribunal 

3  . 

in  Foreman  et  al  v.  VIA  Rail  Canada,   Inc.    (Frank  D.  Jones)  * 

The  root  principle  of  'the  civil  law  of 
damages  is  "restitutio  in  integrum" : 
the  injured  party  should  be  put  back  into 
the  position  he  or  she  would  have  enjoyed  had 
the  wrong  not  occurred,   to  the  extent  that 
money  is  capable  of  doing  so,   subject  to 
the  injured  party's  obligation  to  take 
reasonable  steps  to  mitigate  his  or  her  losses. 

Finally,   I  reviewed  recently  at  length  the  issues  of 

4 

"mitigation  of  damages"  in  Guercio     /  noting  that  the 
presuir.ption  in  human  rights  cases  ought  to  be  that  complainants 
if  their  com.plaint  has  been  justified,  are  entitled  to 
compensation  for  their  financial  losses,  and  in  the  absence  of 
special  circumstances,  only  the  duty  upon  comiplainant  to 
mitigate  their  losses  should  offset  the  amount  of  damages 
av;arded.     I  concluded  my  reviev;  in  Guercio  of  the  "mitigation" 

1.     At  p.  43. 

^*     1(1980)   C.H.R.R.   D/111;    Review  Tribunal  Decision:   December  2 
1980 ,1 C.H.R.R.   D/233  ,    at  D/238. 

^*     April  8,   1982,   at  p.  53. 
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issue  by  stating: 

...I  might  mention  that  I  have  omitted  in 
doing  this  review  in  respect  of  the  general 
topic  of  "damages"  and  "mitigation  of  damages" 
any  research  in  respect  of  one  difficult 
further  sub-topic  that  is  of  importance. 
Supposing  that  discrimination  on  a  prohibited 
ground  is  found  by  a  Board,  but  mitigation  by 
the  Complainant  has  proven  impossible,  or  not 
without  a  great  lapse  of  time,  and  the  only 
appropriate  mode  of  compensation  to  be 
considered  in  giving  the  Order  is  by  way  of 
dam.ages.     For  example,  hypothetically , 
an  employee  is  fired  from  his  employment 
because  of  a  prohibited  ground  under  the  Code 
and  he  simply  cannot  find  any  work  elsewhere 
given  his  particular  circumstances.     That  is, 
he  has  acted  reasonably  in  trying  to  mitigate, 
but  has  not  succeeded.     Hypothesize  further 
that  it  is  not  appropriate  or  practical  in  the 
circumstances  to  order  reinstatement  of  the 
employee  to  his  former  position.     In  such  a 
situation,  what  is  the  durational  extent  to 
which  general  damages  should  be  ordered  in 
effectuating  compensation?     There  are  analogous 
issues  in  tort  law  and  contract  lav/,  of  course, 
where  damages  are  lim.ited  to  those  reasonably 
foreseeable  to  the  wrongdoer.     It  seems  to  me, 
at  first  impression,  that  these  principles  are 
appropriate  to  awarding  general  damages  under 
the  Code.     That  is,  there  is  a  cut-off  point 
in  awarding     general  dam.ages  by  way  of 
compensation.     I  would  express  this  as  saying  that 
a  respondent  is  only  liable  for  general  damages 
for  a  reasonable  peiod  of  time,  a  "reasonable" 
period  of  tim.e  being  one  that  could  be  said  to  be 
reasonably  forseeable  in  the  circumstances  by  a 
reasonable  person  if  he  had  directed  his  mind 
to  it.     That  is,  what  is  the  duration  of  the  time 
in  which  mitigation  could  reasonably  be  expected  to 
have  been  achieved  even  though  it  could  not  be  in 
the  particular  situation  given  the  unique, 
exceptional  situation  of  the  aggrieved  complainant. 


Id,   at  58-59. 
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The  situation  I  discussed  in  the  above  remarks,  arises 
in  the  evidence  as  given  before  this  Inquiry.     Mr.   Rand  is 
a  maintenance  mechanic.     We  are  in  a  recession.     Mr.  Rand 
is  still  out  of  work,  more  than  one  year  after  his  employment 
was  terminated  by  Sealy.     He  testified  that  he  has  sought 
other  employment  but  the  only  jobs  available  and  offered  to 
him  included  the  requirement  of  working  on  Saturdays.     He  could 
not,  of  course,  given  his  religious  tenets,  accept  such 
employment,   so  he  remains  unemployed.       Assuming  for  the 
moment  that  Mr.  Rand  could  not  have  found  any  reasonably 
alternative  employment  since  his  termination  by  Sealy,   in  such 
a  situation,  what  is  the  durational  extent  to  which  general 
damages  should  be  ordered  in  effectuating  com.pensation? 


71. 

a)  Extent  of  Damages 

It   is  unclear  what  the  degree,  or  extent,  of  liability  of  a 
wrongdoer  is  under  the  Code .     Section  19  empowers  a  Board  to 
award  compensation  for  "any  injury"   of  a  victim  of  discrimina- 
tion,  yet  surely  there  must  be  a  limit  to  the  liability  of  a 
person  who  has  contravened  the  Code .     A  wrongdoer  cannot  always 
be  liable   for  all  losses  flowing   from  a  discriminatory  act.  The 
question  is,   then,   for  what  losses   is  an  employer  liable  when  he 
or  she  has  discriminated  against  an  employee   in  contravention  of 
the  Code?     To  answer  that  question,    it  is  helpful   to  consider  the 
treatment  of  the   issue  of  damages   in  both   tort  law  and  contract 
law. 

b)  Tort  Law 

A  variety  of  "tests"   have  been  formulated   in  the  case  law 
for  measuring   the  degree  of  liability,   once  any  liability  is 
established,  of  a  tortfeasor.     The  general  proposicion  is  that  a 
person  ought  not  to  be  liable  for  all  damage   flowing   from  a 
negligent  act.       Damages  not  within  a  certain  proximity  of  tiie 
wrongful  act  are  not  compensable.      In  other  words,   where  damages 
are   too  remote,   liability  for  those  damages  will  not  ensue. 

Given  that  tort  liability  is   lim^ited  by  the  concept  of 
remoteness,    the  determination  of  what   is   "remote"    has  been  maae 
in  a  variety  of  ways.       An  early  test,    formulated   in  Re  Polemis 
and  Furness,   ^vithy  and  Co.    Ltd.-*-  measured  liability 

*    [1321]    3   K.B.  560. 
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according  to  whether  the  damage  directly  flowed  from 
the  negligent  act.     The  foreseeabil ity  of  damage  was  relevant 
only  to  the  determination  of  whether  the  defendant  was  liable  or 
not,   not  to  the  determination  of  the  extent  of  liability.  Thus, 
once  an  act  was  found   to  have  been  negligent,   a  tortfeasor  was 
then  held  liable  for  losses  traceable  to  the  negligent  act: 

The  presence  or  absence  of  reasonable  anticipation 
of  damage  determines  the  legal  quality  of   the  act 
as  negligent  or  innocent.     If   it  be  thus  determined 
to  be  negligent,   then  the  question  whether  particular 
damages  are  recoverable  depends  only  on  the  answer  to 
trie  quescion  wnether  they  are   the  direct  consequences 
o  f  the  ac  t  \  .  . 

That  test,   however,   was  altered   in  Overseas  Tankship  (U.K.) 
Ltd .  ,   V .   Mort's  Dock  and  Engineering  Co.  Ltd.,    (The  Wagon  iMound)  (No.l) 

There,   the  Privy  Council  dismissed  the  Polemis 
test  as  being   too  broad.     Viscount  Simonds  stated: 

...   (I)t  does  not  seem  consonant  with  current  ideas 
of  justice  or  morality  that  for  an  act  of  negligence, 
however  slight  or  venial,   which  results   in  some 
trivial  foreseeable  damage  the  actor  should  be  liable 
for  all  consequences  however  unforeseeable  and  however 
grave,   so  long  as  they  can  be  said  to  be  "direct." 


The  Privy  Council  held   that  liability  ought  to  be 
limited   to  the  damage  that  is  a  reasonably  foreseeable 
consequence  of  a  negligent  act. 


That  test  of  remoteness  was  varied   in  the  subsequent  case  of 

iiuahes  v.  Lord  Advocate .  There  the  House  of  Lords  held  that  the 
precise  nature  of  damage  need  not  have  been  foreseeable  in  order 

for  liability  to  attach  to  a  wronqdoer. 


Id,  per  Lord  Justice  Warrington,  at  p.  574. 
^    [1961]   A.C.  383, 
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Rather,   only  the  yeneral  type  of  damage  must  have  been  fore- 
seeable.    Thus,  Hughes  broadened   the  range  of  compensable  harm 
from  the  limitation  of  actual  f oreseeab il i ty  imposed  by  the  Privy 
Council   in  Wagon  iMound   (  1 )  . 


A  further  alteration  of  the  f oreseeability  test  took  place 
in  Wagon  Mound    (2),'^  with  the  Privy  Council  further  broadening 
the  f oreseeability  test.     It  stated  that  the  undertaking  of  a 
"real  risk"  of  ensuing  harm  ought  to  give  rise  to  liability: 

If  a  real  risk  is  one  which  would  occur  to  the 

mind  of  a  reasonable  man  in  the  position  of 

the  defendant's  servant  and  which  he  would  not 

brusn  aside  as  far-fetched,   and   if   the  criterion 

is  to  be  what  that  reasonable  man  would  have 

done   in  the  circumstances,    then  surely  he  would 

not  neglect  such  a  risk  if  action  to  eliminate 

it  presented  no  difficulty,    involved  no  disadvantage, 

and  required  no  expense. 

The  series  of  cases  outlined  above  gives  rise,    if  not   to  a 
precise  test  of  the  extent  of  a   tortfeasor's  liability,   at  least 
to  some  general  guidelines.     Those  cases  have  been  applied  in 
Canadian  cases.      Mr.   justice  Gould,    for  example,    in  Swami  v.  Lo^ 


summarized  as  follows: 

The  test  which  must  be  satisfied  is  that  which 

emerges   from  the  well  known  series  of  cases, 

beginning  with   ...   The  Wagon  Mound    (No.   1)  ... 

the  foresight  of  a  reasonable  man  determines 

responsibility.     The  test  v/as  altered  somewhat 

by  the  case  of  Hughes  v.   Lord  Advocate   ...    ,  where 

it  was  held  that  one  need  not  foresee  the  exact  way  in 

which  an  accident  occurs,   as  long  as  one  anticipates  the 

general  type  of  consequences  which  occur.  Further 


[1967]   1  A.C.  617. 

±d,    per  Lord  Reid  at  p.  634-644. 

[13  3  0]    1 .   W . W . R .  379. 
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qualifications  were  made  on  The  Wagon  Mound 
(No .  1 )  case  by  the  case  of  The  Wagon  Mound 
(No .    2)  liability  may  be  imposed,  even 

where  the  loss  is  not  reasonably  foreseeable, 
if  there  is  a  "possibility"  of   "real  risk"  of 
damage  which  the  defendant  by  his  conduct  made 
no  attempt  to  avoid. 

It  should  be    mentioned  that  the  test  of  liability  in  Hughes 

V.   Lord  Advocate,   supra,  has  received  judicial  approval  from  at 

least  two  Provincial  Courts  of  Appeal  and  from  the  Supreme  Court 

2 

of  Canada:     Hof f er  v.  School  Division  of  Assiniboine  South; 

3 

Edmonton  Flying  Club  v.   Northward  Aviation  Ltd.   et  al; 

la  4 
R.  V.  Coter  Millette  v.   Kalogeropoulos . 

In  Hoffer,   Dickson,   J. A.    (as  he  then  was)  stated: 


It  is  enough  to  fix  liability  if  one  could 
foresee  in  a  general  way  the  sort  of  thing  that 
happened.     The  extent  of  the  damage  and  its 
manner  of  incidence  need  not  be  foreseeable  if 
physical  damage^of  the  kind  which  in  fact  ensues 
is  foreseeable. 


Similarly  in  R.  v.   Cote,     Dickson,   J.  held: 

It  is  not  necessary  that  one  foresee  the  "precise 
concatenation  of  events";    it  is  enough  to  fix 
liability  if  one  can  foresee  in  a  general  way 
the  ^lass  of  character  of  injury  which  occurred  ' 


Thus,   in  tort,  the  test  of  liability  is  one  of  general 
f oreseeability  of  harm.     Tortfeasors  are  responsible  for  the  type 

of  damage  that  might  be  reasonably  expected  to  flow  from  their 
negligent  acts . 


^  Id  p.  332. 
2 

(1971)    4  W.W.R.    746    (Man.   C.A.),   aff'd    (without  reasons)  (1973) 
6  W.W.R.    76  5    (SCO  . 

^    (19  79),    17  A. R.    507    (Alta.  C.A.). 

3a  [  19  77  1    2  vrvvR  174. 
4 

(-376)    51  D.L.R.    (3d)    244    (SCO  . 

^   p.  752. 

6   
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So-called  "thin  skulled"  plaintiffs  have,  however ,  been 
treated  in  a  special  way  under  tort  law.     Lord  Parker,   C.J.  held 
in  Smith  v.   Leech  Brain  &  Co.   Ltd."^  that  the  limitation  on 
liability  in  the  Wagon  Mound   (1)    case  did  not  affect  the  so-called 
"thin  skull"  principle: 


. . . (I) t  seems  to  me  that  this  is  plainly  a  case 
which  comes  within  the  old  principle.     The  test 
is  not  whether  those  employers  could  reasonably 
have  foreseen  that  a  burn  would  cause  cancer 
and   that  he  would  die.     The  question   is  whether 
these  employers  could  reasonably  foresee  the  type 
of  injury  he  suffered,   namely,   the  burn.  What, 
in  the  particular  case,   is  the  amount  of  damage 
which  he  suffers  as  a  result  of   that  burn  depends 
upon  the  characteristics  and  constitution  of  the 
V  ict im  .  2 


The  same  approach  has  been  adopted   in  Canada: 

...(S)o  far  as  the  physical  condition  of  the 
victim  is  concerned,   abnormal  circumstances 
existing  at  the  time  of  the  wrongful  act  do  not 
negative  causal  connection.     So  if   the  conse- 
quences of  a  slight  personal   injury  are 
aggravated  by  the  state  of  health  of  the  person 
injured,   the  wrongdoer  is  nonetheless  liable  to 
the  full  extent,   though  he  had  no  knowledge  of 
that  state  of  health  and  no  reason  to  suspect 
it. 3 


Thus,   the  criterion  of  foreseeabil ity ,   applied   in  tort 
cases  to  determine  'whether  there  is  responsibility,   requires  that 
the  type  of  injury  be  reasonably  foreseeable,   but   is  not  then 
employed   further  to  limit  damages  ensuing  due   to  the  idiosvn- 
cracies  of  the  victim. 


1 

(1962)    2  Q.B.  405. 

2  Id  at  415. 

3  G las cow  v.  Mills  et  al .    (1975),    19  N.S.R.    (2d)    119,  followed 
in  Smith  v.   Avis  Transport  of  Can.  Ltd.    (19  79),    35  N.S.R.  (2d) 
652,   quoting  from  Salmond  on  Torts  (16th  Ed.    1973)    at  564-5. 
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Contract  Law 


The  usual  test  in  contract  law  for  assessing  the  amount  of 
damages  to  which  a  party  is  entitled  is,   as  in  tort  law,  one  of 
f oreseeabili ty  of  subsequent  harm.     The  principle  was  set  out  in 
the  case  of  Hadley  v.  Baxendale The  party  in  breach  of  the 
contract  ought  to  be  liable  for  such  damages  as: 


. . .  may  fairly  and  reasonably  be  considered  either 
arising  naturally,   i.e.   according  to  the  usual  course 
of  things,   from  such  breach  of  contract  itself,  or 
such  as  may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  both  parties,  at  the  time  they 
made  the  contract,   as  the  probable  result  of  the 
breachof  it-     Now  if  the  special  circumstances  under 
which  the  contract  was  actually  made  were  communicated 
by  the  plaintiffs  to  the  defendant,   and  thus  known  to 
both  parties,   the  damages  resulting  from  the  breach 
of  such  a  contract,  which  they  would  reasonably  con- 
template, would  be  the  amount  of  injury  which  would 
ordinarily  follow  from  a  breach  of  contract  under 
these  special  circumstances  so  known  and  communicated. 


The  general  rule  for  employment  coiitracts,   however,    is  quite 

different  from  that  applied   to  most  contracts.     In  an  employment 

situation,   since   the  parties  may  usually  terminate  by  giving 

reasonable  notice,   an  employee  who  has  been  wrongfully  dismissed 

is  only  entitled   to  damages  equivalent  to  what  he  or  she  would 

have  earned  during   the  notice  period.     Tne  quantum  of  damages, 

then,    is  aecermined  by  ti:e  length  of  notice   that  would  be 

reasonaole   in  a  given  situation: 

...    (I)n  my  opinion,    the  question  what   is  a 
reasonable  notice,  depends  upon  the  capacity 
in  which  the  employee   is  engaged,    tne  general 
standing   in  the  coiamunity  of   the  class  of 
persons,   having  regard   to  their  proression, 
to  which  the  employee  belongs,   the  probable 
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facility  or  difficulty  the  employee  would  have  in 
procurring  other  employment  in  case  of  dismissal, 
having  regard  to  the  demiand  for  persons  of  that 
profession  and  the  general  character  of  the  ser- 
vices which  the  engagement  contemplates.! 

The  Speakman  case  sets  forth  the  criteria  generally  applied 
at  common  law  to  the  determination  of  damages   for  wrongful  dis- 
missal.    Other,   more  recent  cases  have  taken  the  same  approach: 

2 

Fraser  -  Brace  Terminal  Constructors  v.   McKeen   ;    and,   Pi tre  v. 

3 

Gordie's  Auto  Sales  Ltd.   et  al     where  Hughes,   C.J.N.B.  stated: 


From,  the  cases  referred  to  above  and  from  the  many 
others  which  I  have  read  I  conclude  that  the  higher 
the  rank  or  status  of  the  position  held  by  the  ser- 
vant and  the  larger  his  salary,    the  longer  the 
notice  must  be  to  terminate  the  employment  where 
the  hiring  is  for  an  indefinite  duration  and  the 
parties  have  not  agreed  upon  the  length  of  notice 
required . ^ 


In  contrast  to  tort  law,   general  damages  are  not  awarded  for 
breach  of  contract.     However,    in  some  exceptional  cases,  general 
damages  have  been  awarded  in  situations  where  an  employee  has 
been  wrongfully  dismissed.^     In  these  cases,    the  issue  was 
whether  or  not  it  was  contemplated  by  the  parties  that  upon 


Beck,  J.,  in  Speakman  v.  City  of  Calgary  (19  08)  1  A.L.R.  454, 
at  p.  458. 

^      [  1955  ],  5   D.L.R.    267  . 

^      (1976)  ,    16  N.B.R.    (2d)    328  . 
4 

Id  at  335. 

^     Cox  V.   Philips  Industries  Ltd.,    (  19  75)  ,    1  W.L.R.    6  38;  Tippett 
V.    International  Typographical  Union    (1977),    71  D.L.R.  (3d) 
146;   Pipon  v.   Peugeot  Canada  Ltd.    (1980),    29  O.R.    (2d)  711. 
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breach  of  the  contract,    "vexation,   frustration  and  distress"  was 
likely  to  result.     If  so,   then  general  damages  for  that  distress 
were  awardable.     Thus,   the  principle  of  f oreseeability  in  Hadley 
V.   Baxendale  is  somewhat  preserved  in  these  employment  cases; 
yet  it  is  creatively  applied  only  where  general  damages  appear  to 
be  appropriate. 

The  fact  of  a  collective  agreement  between  a  union,  of  which 
an  aggrieved  employee  is  a  member,   and  the  employer,  will  modify 
the  comiTion  law  of  contract  regime  for  damages."^     However,  although 
there  is  a  collective  agreement   (Exhibit  #14)    in  the  situation 
before  this  Board  of  Inquiry,   it  does  not  have  any  impact  upon  the 
question  of  damages  awardable  for  a  breach  of  the  Code . 

The  Ontario  Human  Rights  Code 

The  question  remains,   what  is  the  proper  approach  to  the 
awarding  of  damages  under  the  Ontario  Human  Rights  Code? 

The  contract  model      of  damages  seems  inappropriate.  The 
equivalence  that  has  developed  between  compensable   loss  and  the 
right  to  reasonable  notice  strikes  me  as  being  unsuitable  for  the 
purpose  of  the  Ontario  Human  Rights  Code.     The  aim  of  the  Code  is 
to  considerably  improve  the  situation  of  employees,  prospective 
employees,    tenants  and  members  of  the  public   in  general,   in  their 
relations  with  employers,    landlords  and  those  offering  services  to 
the  public,   over  their  common  lav;  position.     It  radically  changes 
the  coirmon  law  rights  of  employers,    landlords  and  others  to  deal 


McGovern  Toastmaster  Ltd.  v.  Ainscough  et  al  (1975),  54  D.L.R. 
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only  with  whomever  they  pleased  in  whatever  manner  they  chose 
according  to  their  own  personal  interests  and  beliefs.     It  inter 
feres  with  the  common  law  freedom  of  contract  held  by  those  who 
offer  employment,   accommodation  or  services  to  the  public. 

As  the  Code  affects  the  law  of  contract  it  also  affects  the 
remedy  awarded.     It  would  be  contrary  to  the  spirit  of  the  Code 
to  allow  an  employer  to  dismiss  an  employee  for  a  prohibited 
reason  provided  the  employer  gives  adequate  notice;    the  adequacy 
being  determined  by  the  employee ' s  rank  rather  than  the  reason 
for  the  dismissal  or  his  ability  to  obtain  similar  employment 
elsewhere.     The  Code  is  not  concerned  with  wrongful  dismissal 
per  se  but  rather  with  the  reasons  for  the  dismissal.     There  are 
miany  situations  of  wrongful  dismissal  that  are  not  in  contraven- 
tion of  the  Code .     It  is  these  situations  with  which  the  common 
law  rules  with  respect  to  wrongful  dismissal  are  concerned. 
Where  an  employee  is  dismissed,   as  here,   because  of  his  creed, 
the  remedymust  reflect  the  purposes  of  the  Code ,  which  is  to  pre 
vent  dismissal  for  such  reasons.     The  complainant  must  be  compen 
sated  not  only  for  his  loss  of  employment  but  also  for  the 
infringement  of  his  religious  freedom  and  the  resulting  insult 
to  his  dignity. 

The  approach  to  damages  under  tort  law  is,   I  think  to  be 
preferred.     Applying  that  approach  to  human  rights  situations 
would  make  employers  liable  for  damage  that  is  reasonably  fore- 
seeable at  the  time  of  the  discriminatory  act.      (Wagon  Mound  (1) 
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When  an  employee  is  dismissed  because  of  his  creed,  the 
infringement  of  his  religious  freedom  and  the  insult  to  his  dignity 
as  well  as  his  loss  of  income  are  all  foreseeable  and,   thus,  com- 
pensable   (Hughes  v.   Lord  Advocate)  . 

There  remain  two  problems.     First,   there  is  the  complainant 
who,   unf oreseeably ,   suffers  more  than  an  ordinary  complainant 
would  in  similar  circumstances.     This  is  similar  to  the  "thin 
skulled"  plaintiff  problem  in  tort  law.     As  set  forth  above,  such 
victims  are  treated  specially  under  tort  law.     The  general  limi- 
tations to  liability  appear  not  to  limit  the  special  case  of  very 
vulnerable  victims,   once  the   type  of  injury  is  foreseeable  to  the 
tortfeasor.     In  some  cases,   in  human  rights  situations,  an 
employer  may  well  know  its  employees'  weaknesses    (as  here,  where 
Mr.  Tosh  was  well  aware  of  how  important  Saturdays  off  were  to 
Mr.   Rand) .     In  such  cases,    the  particular  aggravated  harm  done  to 
an  employee  will  be  foreseeable,   and  thus,    I  think,   give  rise  to 
an  em.ployer '  s  liability  for  that  harm.     On  the  other  hand,   if  the 
harm  is  not  so  foreseeable,    it  would'  be  difficult  to  justify  making 
a  wrongdoer  liable  for  such  remote  harm. 

The  second  problem  involves  finding  the  appropriate  cut-off 
point  in  awarding  damages  under   the  Code  by  way  of  compensation 
for  loss  of  income.     In  my  view,   a  respondent  is  only  liable  for 
these  damages  for  a  reasonable  period  of  time;    a  "reasonable" 
period  of  time  being  one  that  could  be  said  to  be  reasonably  fore- 
seeable inthe  circumstances  by  a  reasonable  person  if  he  had 
directed  his  mind  to  it.     This  would  amount  to  the  duration  of 
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time  the  employee  could  reasonably  be  expected  to  take  in  mitigating 
his  loss  by  finding  a  comparable  job. 

The  infringement  of  the  employee's  freedom  of  religion  and 
the  resulting  insult  to  his  dignity,   being  a  single  event,  can 
best  be  compensated  for  by  a  lump  sum  award. 
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Conclusion  as  to  Remedies  awardabls  in  the  situation  before 
this  Board  of  Inquiry  

The  Collective  Agreement  (Exhibit  #14)  provides 
(Article  4.01   (c) )    for  discharge  "for  just  and  sufficient  cause". 

In    a  grievance  and  arbitration  procedure   (Article  9)    for  a 
violation  of  the  Agreement,  on  a  finding  that  there  was  not  "just 
and  sufficient  cause"  for  discharge /a  typical  av/ard  would  be 
reinstatement  with  gompensation  for  lost  wages.     I  think  it 
useful  to  keep  this  in  mind,  although  the  matter  before  me,  as 
a  Board  of  Inquiry,  is  of  course,  whether  there  is  a  contra ventio: 
of  tiie  Code  ( and  I  have  found  there  was)  whereupon  a  board,  as 
provided  in  paragraph  19  (b) 


b)       may  order  any  party  who  has  contravened 
this  Act  to  do  any  act  or  thing  that,  in 
the  opinion  of  the  board,  constitutes  full 
compliance  with  such  provision  and  to  rectify 
any  injury  caused  to  any  person  or  to  make 
compensation  therefor. 


In  my 
remedy  in  the 


opinion,  reinstatement  is  the  most  appropriate 
instant  situation. 


; 
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Reinstatement  does  not  provide  a  result  that  will  be  all 
that  comforting  to  either  party.     Mr.  Tosh,   the  plant  manager 
of  Sealy,   and  iMr .  Rand,   did  not  get  along  well  with  each  other 
in  the  past,   and  their  relationship  for  the  future  remains 
fraught  with  some  uncertainty.     Mr.  Tosh  regards  Mr.  Rand's 
replacement   (Mr.   Sam  Baker)   as  maintenance  mechanic  for  Sealy, 
as  a  superior,  more  productive  employee.     However,   if  Mr.  Rand's 
performance  as  a  maintenance  mechanic  is  inadequate  to  the  point 
of   "just  and  sufficient  cause"  for  demoting  or  transferring,  or 
even  discharging,   this  can  be  done  by  management  under  the 
Collective  Agreement.     From  Mr.   Rand's  standpoint,  reinstatement 
m.eans  working  again  with  a  plant  manager  whom  he  knov/s  has  not 
respected  or  liked  him  in  the  past. 

It  is  hoped  that  Mr.   Tosh  and  Mr.  Rand    will  put  their  past 
relationship  problems  behind  them,   and  simply  direct  their 
attention  to  the  operation  of  Sealy 's  business.     In  this  regard, 
I  might  mention  that  the  Complainant,   Peter  Dor f man,   the  union 
president,   impressed  me  as  the  most  reasonable  person  of  all  the 
main  witnesses  to  testify  in  this  Inquiry.     His  approach  at  all 
times  was  to  dispassionately  seek  a  reasonable  reconciliation 
of  the  problem,   but  his  efforts  were  ignored  or  thwarted  by 
Sealy 's  managers.     If  both  Mr.   Rand  and  Mr.   Tosh  make  an  honest 
effort  at  letting  bygones  be  bygones,    I  am  certain  that:  Mr. 
Dor f man  can  provide  the  necessary   'oil  in  the  machinery'  to 
making  the  employer-employee  relationship  work.     Both  Mr.  Rand 
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and  Sealy  would  be  well  advised  to  take  his  advice  in  this 
regard . 

The  consequence  of  reinstatement  will  have  an  adverse 
impact  upon  Mr.    Sam  Baker,   who  replaced  Mr.   Rand,    as  Mr. 
Baker  will  presumably  be   'bumped'   into  another  position 

with  Sealy  or  have  to  seek  other  em.ployment.     This  is 
regretable  indeed,   but  one  must  note  that  there  would 
be  the  same  consequence  to  Mr.    Baker  if  Mr.  Rand 
was  being  reinstated  under  an  arbitration  pursuant  to  the 
Collective  Agreement.     As  a  discharge  in  breach  of  the  Code 
is  by  that  very  fact  necessarily  not  a  discharge   "for  just  and 
sufficient  cause",   Sealy  was  in  violation  of  its  Collective 
Agreement  in  discharging  Mr.   Rand.    (Incidentally,   in  so  doing, 
Sealy  was  also  in  violation  of  Article  10  of  the  Collective 
Agreement  which  provides  that   "there  will  be  no  discrimination 
against  any  employee  because  of   .    .    .   creed")  .     Reins tatem^ent 
is  the  only  fair  remedy  to  Mr.   Rand.     If  Mr.   Rand  had  not  been 
unlawfully  discharged,   his  position  would  not  have  become  open, 
for  Mr.   Baker  to  assume. 

Reinstatement  must  be  on  the  basis  that  any  training  progr 
for  Mr.  Rand  not  be  stipulated  to  be  at  any  time  that  conflicts 
with  the  tenets  and  practices  of  Mr.   Rand's  religion. 

Finally,  there  remains  the  question  of  compensation.  I  ha 
reviewed  at  some  length  the  law  as   it  relates  to   the  issue  of 
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Considering  all  the  evidence  given  in  this  Inquiry,  it 
is  my  opinion  that  Mr.   Rand  failed  to  take  reasonable  steps 
ro  mitigate  his  damages.     He  was  offered  the  alternative 
positions  of   "springer"  or   "packer"  when  his  dispute  with 
Sealy  arose.     As  I  have  found,   he  should  not  have  been  dis- 
charged from  his  position  as  maintenance  mechanic   "A",   so  that 
he  was  not  obliged  to  accept  either  of  the  alternative  positions 
in  substitution  for  the  position  of  maintenance  mechanic.  More- 
over,  the  position  of   "springer"  was  too  physically  demanding 
and  beyond  his  physical  capacity.     However,  Mr.   Rand  could 
have  performed  the  tasks  of  a  "packer".     He  did  not  want  this 
position  on  a  permanent  basis,   quite  understandably.     He  pre- 
ferred the  more  skilled  position  of  maintenance  mechanic  that 
accorded  with  his  interests.     However,   he  could  have  worked 
temporarily  as  a  "packer"  without  impliedly  or  expressly 
waiving  his  rights  to  proceed  with  a  complaint  under  the 
Code    (or,    I  think,   a  grievance  and  arbitration  under  the  Collecr 
Agreement).     Nor  do  I  think  that  the  employer  at  all  impliedly 
in  any  way  suggested  to  Mr.   Rand  that  he  could  not  pursue  his 
righTis  through  a  complaint  being  lodged  under  the  Code ,   or  by 
a  grievance  and  arbitration  under  the  Agreement,    and  at  the 
sarr.c-  time,    pending   the  outcome  of  either  or  both  proceedings, 
work  as  a   "packer"  with  Sealy. 

The   "packer"  position  is  a   "Grade  5"  position  whereas  the 
"Maintenance  Mechanic    'A'"   position  is  at  the  Grade  17  level 
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(Appendix  1   "Job  Classifications"  to  the  Collective  Agreement  - 
Exhibit  #17)   with  the  consequence  that  under  Appendix  11  of  the 
Collective  Agreement  the  base  hourly  rate  for  a  packer  is 
about  42  per  cent  less  than  that  for  a  maintenance  mechanic 
"A".     However,   under  Article  26    ("Incentive  Work  System")  a 
packer  of  upholstery's  hourly  base  rate  would  increase  depending 
upon  productivity.     Considering  all  the  evidence,   I  am  not  at 
all  certain  that  Mr.   Rand  would  have  made  substantially  less 
m.oney  as  a   "packer"  than  a  maintenance  mechanic   "A".  He 
might  even  have  made  more. 

Considering  all  the  circumstances,    I  think  a  reasonably 
prudent  person  would  have  mitigated  his  damages  resulting 
from  his  discharge  as  a  maintenance  mechanic  "A"  by  assuming 
the  position  of   "packer"  until  his  complaint  under  the  Code 
was  dealt  with    (or  a  grievance  under  the  Collective  Agreement 
was  arbitrated)   or  he  found  other,   satisfactory,  employment 
with  another  employer. 

As  well,   on  the  evidence,   I  am  not  prepared  to  accept 
Mr.  Rand's    simple  statement  that  he  could  not  find  other, 
suitable,    employment.     Clearly,  he  could  not,   and  should  not, 
accept  a  position  that  required  him  to  work  on  Saturdays.  Bat 
ne  gave  no  detailed  evidence  as  to  searching  out  suitable 
employment,    such  as   tlirough  Canada  Manpower,   or  througa  other 
employment  agencies,  or  having  approached  other  suitable 
em.ployers  such  as  furniture  manufacturers.     The  onus   is  upon 


the  employee  to  establish  upon  a  preponderance  of  evidence 
that  he  could  not  reasonably  mitigate  his  damages,  and  Mr. 
Rand  simply  did  not  do  this. 

Had  Mr.   Rand  taken  the  "packer"   job  where  the  pay  was 
piecemeal,   he  may  have  earned  more  or   less  than  he  earned  as 
a  maintenance  mechanic.     Due  to  the  economic  recession,  there 
was  also  a  risk  that  he  would  have  been  laid  off  alona  with 

m 

other  employees  that  Sealy  laid  off.     However,   as  this   is  all 
very  speculative,    I  think  it  best   to  assume  that,    had  he  miti- 
gated his   loss  by  taking  the   "packer"   30b,   he  would  not  have 
suffered  miuch  loss  of  income.     Therefore,    I  do  not  think  it 
appropriate  in  these  circumstances  to  award  Mr. Rand  any 
compensation  for  loss  of  income. 


Mr.   Rand  certainly  did  suffer  an  injury  to  his  dignity 
and  have  injured  injured  feelings  as  a  result  of  Sealy 's 
discrimination  and  should  receive  an  award  of  general  damages 
in  this  regard,  which  I  would  set  at  $1,500. 

The  Complaint  was  brought  against   "Sealy  Eastern  Lim.ited 
Upholstery  Division  their  servants  and  agencs   920  Cal'.^donia  Road 
Toronto,   Ontario.".   Thus,    the  plant  manager,   Mr.   Danny  ToshaKovs 
was  not  a  named  respondent.     HCvvever,    it  is  clear   that  Sealy 
expressly  approved  of  the  actions  of  Mr,   Toshakovski  against 
Mr.   Rand,    -ind  that  Soaly  is   liable  for  the  breach  of   the  Code  . 
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ORDER 

,         The  Respondent,   Sealy  Eastern  Limited,   Upholstery  D 

Division,    is  liable  to  pay  forthwith  to  the  Complainant, 
Morley  Rand,   as  general  damages,   the  sum  of  fifteen 
hundred    ($1,500.00)  dollars. 

2.  The  Respondent  shall  reinstate  the  Complainant,  Morley 
Rand,   to  his  position  as  a  Maintenance  Mechanic  "A" 
with  the  Respondent,  within  three  weeks  of  this  Order, 
provided  the  said  Complainant  gives  written  notice  to 
the  Respondent  within  two  weeks  of  this  Order,  that 

he  wishes  to  be  so  reinstated. 

3.  Reinstatement  of  the  Complainant,  Morley  Rand,   to  his 
position  of   "Maintenance  Mechanic    'A'"  with  the  Respondent 
shall  be  on  the  basis  that  the  said  Complainant  maintains 
his  position  of  seniority  with  the  Respondent  as  though 
his  employment  was  never  terminated  by  the  Respondent,  and 
the  said  Complainant  shall  have  the  seniority  and  any 
other  rights  under  the  Collective  Agreement,  including 
rate  of  wage,   as  though  he  has  been  an  employee,  at 

the  Grade  17  level,   as  a  Maintenance  Mechanic  "A"  with 
the  Respondent  since  the  inception  of  his  employment  in 
March,    19  30,    ignoring  the  wrongful  termination  of  employ- 
ment February  9,    1981,   and  period  of  actual  unemployment 
since  then. 
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4.  Should  the  Respondent  wish  the  Complainant  to  take 
any  training  program  or  programs  in  the  future,  any 
such  training  program  shall  be  conducted  at  a  time  or 

tim.es  that  do  not  conflict  with  the  tenets  and  practices 
of  the  said  Complainant's  creed. 

5.  The  Respondent  shall  not  require  the  Complainant, 
Morley  Rand,   to  work  for  the  Respondent  at  any  time, 
or  times  that  conflict  with  the  tenets  and  practices 
of  the  said  Complainant's  creed. 


